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CHAPTER I 


POLITICAL SCIENCK, THE THEORY OF THE STATE 

1. Definition and scope of xH>liticai scionoo. — 2. to other 

seiences. — 3. Meaning of the Mato; its essouliul attributes.- -4, The 
distinction between state, society, government* and nation. -- 5- Tho 
state and a common faith. — 1>. The ideal state. 

1. Definition and scope of political science. A 

treatise ou political Bciouce must naturally begin with sonuj 
discussion as to the scope and province of the science itself 
and its relation with the other branches of human know- 
ledge of a kindred character. This is especially necessary 
for two reasons. In the first place, the term “ Political 
Science has been used with a good deal of latitude, not 
to say ambiguity, both in colloquial language and in 
scientific discussion. In tlie second place, the relation- 
ship between this and various other departments of know- 
ledge, such as jurisprudence, history, and economics, is 
an ejftremcly intimate one. It is necessary, therefore, to 
endeavour as accurately as may be to define the proper 
field of political .^icieuce, and to indicate its connection 
with other branches of learning. 

An elaborate definition may better be reserved for 
later consideration. For the present a simple and con- 
venient starting-point may be found in the statement, 
inadequate though it is, that political science deals with 
government. The ^ord “ government,*' used in 
widest sense, rests on the fundamental idea of control 
and,;obedt^n96 ; it inmlies aathority, and a submission 
^ ^ 3 
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to that authority. It thus calls hetq^e our minds a 
phehothcnon which may be cousidered almost coexten- 
sive with human society as it at present exists, andf Whicii 
reaches back into the past almost as |ar ^ the history 
of liumaii society itself. True it is that as we follow 
its retreat into the remote periods of history, recedes 
with a diminishing outline that tends towards an uii^n 
vanishing-point. But in this it only shares in a char- 
acteristic common to all the products of social evolution. 

Now the phenomenoii of government, as we viewjt in 
the past and in the present, shows anything but a uniform 
appearance. It diners constantly in its form, it di^s 
in its scope and purpose, and dillcrs most i^ptably in the 
varying degrees of its complexity. These divergences in 
the concrete aspect of government are seen at once by 
comparing the rude organization by which a primitive 
pastoral tribe is held in loose cohesion, the city-state of 
the Gr(3eks, the feudal system of the Middle Ages, and 
the intrkat(i mechanism of the modern national state. 
It is out of these variations offered by the different tyi)es 
of human organization in which the common element of 
govornmeut is contained that political science arises. In 
all branches of investigation it is the diversities, a^td not 
the similarities, of observed phenomena that afford the 
primary motive for speculation. In the physical world 
the diversities of form, function, and Wucture among 
plants and animus-give occasion to the investigations of 
the botanist and the naturalist. If all plants and animals 
had been of a uniform fashion and function their similarity 
would have been accepted ns a matter of course. It is 
the fact.that this similarity does not exist that gives the 
fcitial stimulus to' man’s investig(*tioQs. Siudlarly in 
the domain of human institutions the hatezttg&som and 
complex appearance oi the phenomena in jp^ids 
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the basis of political science. Its field lies the cxami- 
nalaou and analysis of the varying fori^ of 1^u£an, 
oi^idtiation in which the element of social control js 
ctnhodied. 

At this point emerjl^s a further analogy between the 
study of our physical and social environment. In each 
cas# the phenomena observed are found to be in a con- 
stant state of change and movement. New forms replace 
the old, the whole repri'senting a graded series of ascending 
complexity in which higher and higher structures corre- 
s^nd to functions increasingly elaborate. In the physical 
world, life, from l)eing simple and rudimentary, becom^is 
complex and diiTerentiatcd. New organs are developed 
and higher functions ]:>orforjned. In the super organio 
world the process of social evolution is continuous. Here, 
too, arc successive stages of progress in which the form 
and character of huninu institut ioms undergo an unceasing 
alteration in accordance with tJic clianging environment 
of social growl h. The stiuly of governmentiil terms must 
therefore in an eminent degree be a cornpamtive and 
historical study. It must not content itself with a mere 
analysis of political institutions as existing at any given 
poinfiP of time; it must take account of the process of 
change and evolution and the alteration of social and 
intellectual environment. This is wliat is meant by the 
statement that the investigations of political science must 
be of a dynamic and not a static cli|racter. They must 
be directed towaHs the proper interpretation of move- 
ments and tendencies in addition to the analysis of the 
status end structure of existing institutions. The organized 
aspect of the community, the state, must be t^te4 not 
only actualiljr, but also as a product of the pi#tft, 

anias tiee ‘fcasis of the life. of the future. 

to oiker sciencoo. Herein appears the 
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coonectiail between history and political science^ a con- 
nection aome^diat difficult to state in precise terms without 
making one of the two assume a subordinate character. 
There is, indeed, a natural tendency on the part of the 
political scientist to view history •somewhat in lie light 
of mere raw material, and an equally natural tendency on 
the part of the historian to view political science somewhat 
in the light of an emanation, one might almost say an 
excrescence, of history. It may with fairness be said that 
tlie two studies arc mutually contributory and comple- 
mentary. Political science would certainly be impossible 
withoui^history ; liistoi-y would lose its main significance 
without at least an unconscious political aciencc. The 
facts of history— not all of them, but such as are significant 
for the study of institutions — constitute a part of^ the 
groundwork of political science; not, it is to be noted, 
the whole groundwork, for political science must also 
build upon ethical and psycliological foundations. Thus 
one might* be tempted to employ the terminology of the 
logician, and say that some of history is part of political 
science, the circles of their contents overhipping an area 
enoloscd by each. Hence it is that in the subdivisions 
of political science offered by some writers historical 
political science,’* or the history of political institutions, 
iSf* one branch of the main subject.^ The connection 
between these allied branches of knowledge has been well 
indicated by Profe.s8or Seeley, who tells us that political 
science is the fruit of history, and hi&|ory is tliQ |pot 
of political science.® A recent American writer®^ W 

^ Compaiy \V» \Villouj3!hby, Tfm Xaiure of the Stnie^ ebap. i. 

• iT'’*R. Introduction to Political Sci^cc, Coropm^ ftbk) tbo 

fbuDwing i The science of politics in the ooewen^ that faj^depoaited 
by the stream of history, like the gniiiis of gold in sand of a river 
(Loid Acton, The Study of Ilistory), 

* W. W.^^iUoughby, op. cit. 
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UluBtmted the relationship in a still more strikiiSg manner 
by saying that history offers the third dkuenaiotf of political 
science. 

while commenting on the intimate interdepend- 
ence of^theso two brliichea of learning, their essential 
difference must not be forgotten. Political science hAs 
no foncem w'ith history in its purely narrative aspect; 
it has no interest in the mere cumulation of instances; 
nor has it any interest in the military, commercial, or 
economic aspects of history as such; only in so far as 
th^e bear upon the evolution of organized social control, 
only 80 far as they elucidate the nature of the state, are 
they of imi>«rt for the student of political science. The 
latter must revert to history for much of the material 
of hia study, but always in an eclectic or selective fashion, 
co-ordinating his facts with a view to their sja'cial signi- 
ficance. Thus, for example, the history of thife Puritan 
colonies of North America is of priimiry interest to the 
student of jjoliticnl science as illustrating the*gn>wth of 
democratic Sflf-governinent, the progressive nppHcuiion of 
the federal princi])lc of political consolidation, the relations 
of Church and sU^te, and the evolution of written con- 
stitutions. The economic life of the colonies is of only 
secondary and indirect importance. The religious con- 
troversies of the p(‘riod as such, the romantic aspects of 
the history of the time-' the adventurous intercourse of 
settlers and siivagea, the changes of manners, speech, and 
costume occasioii|{d by the new environment — have still 
less Bearing on tlio problems of political science. Similarly 
the domain of the historian has its distinct limitations. 
Dr. Georg Jellinek accurately circumscribes •that province 
of histofy as follo\fb : “ History presents to us not oftfy 
facts, but the casual connection between the facts. It 
differs, however, fronf the theoretical sciences in that it 
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always examines concrete cases of cause and effect, never 
abstract types and laws. If the historian undertakes this 
he j>asscs the bounds of his own province and becomes a 
pliilosopher of history or a sociologist. It is true that no 
historian will be willing entirely to forego thj^ higher 
aspect of history, but there is no science which offers to 
i(« studenta a complete Bolf-sufficiency.’’ ^ * 

IMitical science stands also in close relation to political 
economy. Tlie jmrpose of the latter is to investigate 

man’s activity in pursuit of wealth.” ^ It deals with 
the production and distribution of wealth under the influence 
of forces both material and psychological. Inasmuch as 
the profluction and distribution of material wialth are very 
largely conditioned by the existing form of government 
and the institutional basis of economic life, the study of 
political economy is brought into an intimate relation with 
that of political science. The system of the Englivsh school 
of classical economists, for instance, is presumed to flow 
from the Original postuhites of private individual property, 
of unimpeded contract under a social sanction, and a 
mobility of the strata of society unhindered by non-oconomic 
forces. Conversely it is also true that political institutions 
are greatly affected by economic circumstances^ The 
particular form of government existing at any period and 
^ place, and the direction and extent of its activity, are 
largely dependent on the economic life of the community 
in question. Thus one would iiatu rally expect the political 
institutions of a migratory pastoral tribe to differ from 
thovse of a community deriving its support- from a fixed 

* M.)d€mcn StanUa^ Vol. L, chap. i. 

^“Political Economy, or Economics, is a study of mankind in tb« 
ordinary biisineas of life ; it examines that, part of individuaf and flooml 
action which is most olti^ely connected with the attainment and with 
the use of the material requisites of w'cU being " (MarehaU, Prme*j^4 
of KeonomieSf Vol. I., bk, i., chap. i.). t 
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fortti of agriculture, while each of them would differ in 
the fonn and character of its government from a manu- 
facturing population centred in great cities. The state, 
in a word, is conditioned by its economic environment.^ 
Nor is ^ only in their Tundaincnial bases that the sciences 
of economics and politics stand in close relation, for many 
specific subjects of inquiry belong in a measure to each of 
them. Such questions ns the social control of monopoly, 
the governmental management of railroads, and tho 
municipal ownersliip of public utilities present both an 
cjpnomic and a political aspect. To the economist the 
problem is one of economic efficiency and equitable dis- 
tribution ; the student of political science it is a question 
of administrative organiz/ition.^ 

The relation of political science to various other branches 
may be disciisserl more briefly. Constitutional law, tho 
analysis of the organization of a particular state at a 
particular time, would seem to be best classed ns a 
sub-division of political science, or at nny rate* to cover a 
large tield in coitiinon vilh it. Opinion might also differ 
as to whether international law,® dealing with tho relation 
of states with one another, should more ]>roperly be classed 
as ail included, or only a kindred subject. It may at 
any rate be said that in measure us international relations 


^ Tlie lino of tlicllight hero Bupeestoil formw tho hoais of what is raUed 
tho maWrialiafic th**ory of history. Set* Ih'Iow, chap. iii. 

* The ambijjuona relation in vhich the terms “ political science ” and 
“ political ecemomy ” stand to one another is rendered still more con- 
fusing by the divergent usages (if leading American univenjities. At 
Harvard “ Economics ” is a subdivision of tho department of “ History, 
cjovomnient, and Kconoinics.’* At Yale, P!conomics ” oonstitiitcH a 
subdivisioir of the general gnnip of courses entitled “ Philosophy, E<iu- 
oaiion, l^tory, and the Social Sciences.'* “ Political Saicn(^> *’ ia treated 
as torftiii^ part of tliA subdivisions “Philosophy" and “ Histejy.** 
At Chicago “ Political Economy " and “Political »Scienco “ constifuto 
SM^raie departments. 

* Jellinck considers international law a branch of jurisprudence 
{BeckUufUfg€n$ch/ifl\ which^ itself a subdivision of political science. 
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develop into the fixity of a true international law, — 
code enforced by a recognized authority, — so does inter- 
national law become merged in the domain of political 
science. Last of all may be mentioned the relative posi- 
tion of political science and sociofogy. Hero th^ former 
must bo considered in the light of an included portion of 
the more general field. Sociology deals not' only '^th 
organized communities, but also with communities in 
which the element of social control is as yet feebly differ- 
entiated, It deals not only with the legal and coercive 
relationship of man with his fellows, but also with t^e 
evolution and status of customs, manners, religion, and 
economic life. Most important is it to obserfie that socio- 
logy treats not only of conscience, but also of unconscious 
social activities.^ How far such a science can be any- 
thing more than a group of pubdivisions, or a name for 
a sort of gencml wisdom in regard to man’s social environ- 
ment, gained from specific studies, is perhaps open to (jites- 
tion. Cerfjiinly in the hands of many of its exponents it 
seems to lose in intensity what it gains in width. Never- 
theless, if one accepts the “ science of society ” on its own 
terms, it is proper to consider that it includes political 

% 

* ** Of all the inultifftriouR projects for fixing? the boundary” which inorkis 
pohiioal from the more general social soicncc, tl»at aceras moat 
sittirfaefory which bnaos the distinction on tho existence of a political 
oonsciousness. \Vithout stopping to inquire too ^curiously into the 
precise connotation of this term, it may safely be laid do^n that as a 
rule primitive communities do not, ami advanced ooramunitica do mani< 
Jest the political conaciouanesR. H<'nco the opportunity leav’e to 
w^ciology the entire field of priniitivt' institutiims, «nd to regard aR truly 
political only tluw institutions and those theories which are closely 
associated with such inanifostation ” (W. A. Djunnliqig, History of 
Political Theories, Ancient awl Medimml, Introduction, Xvi.). But 
oomj^re wi^i this the following: “ Human Society truly begins 
soe^ consciousness and tradition are so far ^veioped tha^aH social 
relations exist not only objectively as physical facts of a8socis.tion, but 
subjectively also in the thought, feeling, and purpose of the aas^iated 
individuals” (CSiddings, 2'hwry of Sociology, Annals Am, AcM. Pol, 
and Soc, Science^ 1804). • 
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Bcience as one of its subdivisions. On this basis one niay 
proceed to a formal definition of political science, which 
may best be accepted in the form offered by Paul Janet : 
'‘Political Science is tliat part- of social science which 
treats o^ the loundatioH^ of the State and of the principles 
of gdvenunent.** Beside this may be placed the definition 
of K. Bhmtschli, wliich draws especial attention to the 
dynamic nature of the study involved : “ Political Science 
is the science which is concerned with the state, which 
endeavoufS to understand and comprehend the state in 
its conditions, in its essential nature, its various forms and 
infnifestations, its development.’* ^ 

3. Meaxiing of the state ; its essential attributes. 
Political science, then, deals with the state ; it is, in short, 
as it is often termed, ^ the “ theory of the state;” The 
word “ 8tat(5 ” is sufficiently familiar to hare been used 
in the preceding divseussion without explanation. It is 
now necessary to make a nearer analysis of the exact 
meaning to bo attached to the term. An examination 

^ For convenient c<inii«irison the foUowing definitionH of allied 
AcienccE may hero he note<l ; 

(1) ^ncioixiOY. “Sociology, defined as the Pcionco of 8(K:ial pli«- 

nomenA, inchidea all id these social sciences (that is, economies, politics, 
historyt etc.); hut in this general use of the term it in not a distinct 
science, but nifher the name for a body of knowledge, including several 
sciences. The more definite sphere of sociology oh a scienc^^ is indicated 
when we recognize that each of the sciences dealing with social phe- 
nomena involves a theory os (o the natui'c of society’’ (.V. Fairbanks, 
Introduction to Sociolofjy). “ I am temjded to define Rocaology as the 
science of associated huinanitv, tlial is, of humanity so far as it is united 
and so far aa it is associated” (.J. H. W. Stnokenberg, Introduction to 
the Stwly of Sociology^. All the wTltcra on sociology discuss its claim 
to existonoc as a science, though formal definitions are few. Compare 
Herbert Speni^, Study of A?oeicdogr.v» chap. ii. ; De Croef, Introduction 4 
In Sociologies I%rt f., chap, i.; 8mall and Vincent, IntroducMon to the 
Study of Society s hk. \.j etc, «. 

(2) «M7AiapRtrD£N'(.'E. Jurisprudence is the “ formal science of th^ 
relations mankind ^ich are generally reoognimi ks having tfgal 
oemseq^enoes. ... It may . . . ^ defined provisionally as the formal 
Boienoo'of positive law “ (T. E. Holland, Elementa of Jwisprudence)* 

* See, for example, M’KIbbnie, The State and the Indihidval, Introd. 
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of the ordinary senaes in which th^ word is used shows 
at once a considerable latitude in its employment. Thus 
when we speak of the difiercnt states ** of Christendom, 
or refer to France, Italy, etc., as the leading states of 
Europe, the word seems roughly lb correspond with such 
terms as ^‘country,” “ international power/* etc. ’^hen, on 
the other hand, we talk of the relations existing between 
the Ohurcli and the state,’* we have no reference to 
international afl’au-s; the idea implied is rather that of 
association or organization. Again, in such u&es as The 
State and the Individval (the title of a well-known work 
on political science already mentioned), or in the titlci^of 
one of Herbert Spencer’s books, The Man vq^m the State, 
tlie word is plainly used to imply n contrast between the 
individual citi^cen and the collective aspect of the com- 
munity. Finally, in such phrases os “state aid to the 
poor,*’ “ state control of railroads,” etc., what is thought 
of is not so mucli the cpmmimity collectively as ^he 
special machinery or organized agency tlxrough w'hich the 
conmuinity aolvS, 

Out of the different elements here embodied we may 
construct an exact conception of what is meant by the 
state in the technical language of political scien^. It 
embodies av<« tlie factors of which it is composed : 

I. A territory. 

II. A population. 

III. Unity. 

IV. Organizalion.' , 

Let us briefly examine these in turn. Without a definite 
territory fheie can be no state. The Jews, being scattered 

requisitea arc tliua stated by BluatiUhli. He preltrs to add 
aovereignty/’ a faetor which seems, however, to result frw the 
combination oi tho last two given above, and the nature of wmiAi la 
considered in a later chapter (Part I., chap.iiv.X 
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abroad and dissociated from the eccupatiou and control 
cd any particular territory, do not constitute a state. 
Professor Holland, in the definition given in his Ek^)\ents 
of Jurisprudencet speaks of a “ numerous assemblage of 
human ^beings generally occupying a certain territory.” 
But it seems advisable to insist on the idea of land being 
neolssary. Equally nocessjiry is a i>opuhition. It goes 
without saying that an uninhabited portion of the earth, 
taken in itself, cannot form a stiUe. The third requisite 
is said to be unity. By this is meant that the territory 
and population in question must form no part of a wider 
political unit ; nor must the territory contain any portion 
or portions which, while forming geographically a part of 
it, are not a part of it politically. The island of Haiti is a 
geographical unit, but, being divided into the separate 
* jpublics of Haiti and Santo Domingo, does not present 
the unity required to constitute a state. In the same way 
the separate “states” of the Amcaienn Union are not 
states in the technical sense of the term, since each forma 
part of the smglo political entirety known as the United 
States. The United States as a totality constitutes a 
state; the “ state ” of Massachusetts does not. Tlie final 
requisite, that of organization, is one that must be care- 
fully noted. Evc‘n granting that we have a territory 
and population disconnected from the rest of the world, 
and thus in a*scnse a unit, we Iiave not yet a state. 
Imagine, for example, that a “ numerous assemblage of 
human beings,” to use Professor Holland's phrase, were 
deposited upon some uninhabited island not owned or 
controlled by any existing government. Here we should 
have land and population and unity, but the i^Jhabitants, 
having <is yet no cohesion or connection, would not fertn 
a state. Imagine, however, that these inhabitants, being 
persons, we may Suppose, accustomed to live under a 
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settled government, should agree to form themselves into 
an organized body and to vest the control of all of th^' 
in the hands of certain among their number^ We should 
then have a state. Or let us imagine a very diffennut 
state of affairs. Suppose that ascertain numbej of 
inhabitants were enabled by their superior physical force 
or cunning to reduce the others to a (condition of submis- 
sion, so that settled relations of control and obedience 
were established. In this case, too, there would be a 
state. For the organization needed to constitute a state 
need not be one established by mutual consent or one of 
an equitable nature. The mere existence of settled ob^i- 
ence to a superior coercive force is all that is required. 
Any form of dcspoti.sni or tyranny which fulfils these 
conditions eatabli.shes a political sttite just as much as 
does a government whose authority rests on a general 
acquiescence. 

Such, then, is the nature of the state. As formal defini- 
tions we iway cite the following : (1) \A state is a people 
organized for law within a definite territory ’’ (Woodrow 
Wilson).^ (2) “ The body or community which thus by 
permanent law, through its organs, administers justice 
within certain limits of territory, is called a state (Th^dore 
Woolsey).^ A more elaborate definition, the full bearing 
which will appear in our discussion of sovereignty, is 
given by Professor Holland : A state* is a numerous 
assemblage of human beings, generally occupying a certain 
territory, amongst whom the will of the majq|ity or of 
an ascertainable class of persons is, by the strength of 
such a majority or class, made to prevail against any of 
their nun^er.who oppose it.” ® ^ 

^W. Wilson, The State. • T, Woo\ae^ Political Seiehel 

* T. £. Holland, ISknienla of Jurisprudence. An excellent disoiisifan 
of the various definitions of " state " appears ta L. W. Gainer, Imlnh 
ductim to Political Scimee, chap. ii. • 
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4# The distinction between state, society, govern^ 
BXi^ nation. The meaning to be attached to the 
“ stat^"*will be rendered more preci^ by diatin- 
guiahing it from “ society,” “ goveniment,” and “ nation.” 
Tfe term ” society ” no reference to territorial occupa- 
|ion ; i# refers to man alone, and not to his environment. 
But in deabng with man its significance is much wider than 
that of state.” It applies to all human communities, 
W'hether organized or unorganized. It suggests not only 
the political relations by which men are bound together, 
but the whole range of human relations and collective 
ac^i^nities. The study of society involves tlie study of 
man's religion, of domestic institutions, indu.strial activities, 
education, c^imc, etc. The term ” government,” on the 
other hand, is narrower than ” st^ite.” It refers to the 
person or group of persons (which in a modern coranumity 
will be very numerous) in whose hands the organization 
of the state places for the time being the function of political 
control. The wor<l is sometimes used to in^icAto the 
persons themselves, sometimes abstractly to indicate the 
kind and t'omp<vsitioii of the controlling group. The 
ordinary citizen.s of a community are a part of the state, 
but are not part of the government. The term lias, more- 
over, Bo reference to territory. The distinction will appear 
more evident in our subsequent discussion of sovereignty,^ 

In the next place, it Is to be observed that nation and 
state are two distinct conceptions. The term “ nation,” 
though often loosely used, is properly to be thought of 
as having; a rackil or ethnograi)hical significance. It 

* BaixpeBS, in Iiis^ PoUlicnl Science an/d Comtitutioftal Law^ 

adopts a difTeront basis of distinction ; “ etato ** au(] “ g<Vor»ment *’ are 
each JnaAe^o refer to thc^gans of social control, and not to the teiritacy 
or po^alation; th© latter term designates the ordinary mechanism of 
adznimstration, the former the supreme body having alrsolnto legal 
power. See Political Sci^tic^and ConsiituHonaX Law, ^1. I. 
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indicates a body of people — the Germans, the French, the 
Hungarians, etc. — united by common descent and ^ 
common language. But such divisions by no means 
coincide with the political divisions of the civilized world 
into states. Austro-Hungary, as ^t existc^d in 1914, 
stituted a single state, but its population was ma<ie up df 
riKunbcrs of a great many different races. The ix)lijical 
division of the civilized world into states freely intersects 
with the division into races, although sometimes the 
political units — as in the case of modern France — are 
almost coincident with the ethiu)graphic. The relation 
between political organization and nationality has bien 
a changing one. In the ckssical world, in the city-states 
of ancient Greece and Italy, kinship amon§ the citizens 
was considered an elemental factor in the composition of 
the state. In ancient Athens and Sparta persons of alien 
race were not considered as members of tlie political 
community, Ifence in the i)olitical thought of classical 
Greece the conception of the state is limited to a small 
area occuj)ied by persons of the same race. In the Roman 
world, the original conception of a city-state With a com- 
mon nationality was transformed by the process of absorp- 
tion and conquest into the larger conc(;ption of a world- 
wide state and universal sovereignty. Nationahty fe here 
■"lost from sight. The foreign iiatioas occupying the sub- 
jugated provinces \vere recognized by virtue of the Emperor 
Caracalla’s act of general enfranchisement (a.d. 212) as 
citizens of the universal empire. Such a conception, as 
will be seen in a later chapter, long survived as the basis 
of European policy, though existing only in the shadowy 
form of the titular Holy Roman Empire. In actual fact, 
hi^wever/ it was displaced by other political concoftiotts. 
Feudalism brought with it the notion ^^of territonal sove- 
reignty and dynastic Supremacy. A state became coincident 
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with the domain owned, if one may use the tetm, by a 
|»ariicular house and its descendants, and quite irrespective’ 
ol the nationalities of the subject peoples. States were 
foppued out of communities of varying nationalities by 
inhexitaijpo, by cession, •by marriage of their sovereigns. 
Witness, for example, the sovereignty of Henry II over 
Anjdh, Aquitaine, etc. ; the claim of Edward III to the 
crown of France; and, at a later date, the empire of 
Charles V, who iulierited Burgundy, Spain, part of Italy, 
and varioua Austrian territories. To a large extent this 
political fusion has fortunately been accompanied by a 
fumon of languages, as in the amalgamation of modem 
France, • 

It was in the nineteenth century that the claim of nation- 
ality as the paramount basis of state organization strongly 
asserted itself. The great political upheaval consequent 
upon the American and French revolutions led to an inteiiflo 
national movement in most parts of Europe. Under its 
influence modern Italy has been converted (18M^'70) into 
a national state. Cennany also assumed a definite uational 
form in the modern German Empire (1871), whose boun- 
daries, however, were not identical with those occupied 
by tl»e German people. In the reconstruction of tho 
political map of Europe in 1919 the recognition of racial 
and national claims is seen in the creation of Czecho- 
slovakia, Jugo-Sltivia, and Poland as independent stiites. 
Common nationality is, therefore, tliough not an actual 
requisite in the composition of the state as it now exists, 
a potent factor in its formation. 

5. The state and a common faith. At various periods 
in the^ world's liistory we find the idea that'tha existence 
of a common leligAus faith among the members of tile 
state is essential to its existence. Such was the dominant 
element in the composition of the ancient Jewish theocracy. 
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In the period following the Reformation in Europe heretical 
belief was considered by both Protestant and Catholic 
monarchies an offence against the state, and was punished 
as such. In the Puritan colonies of Massachusetts and 
New Haven only the members of %he Church were at first 
admitted to the exercise of political rights, ^ith the 
growth of the doctrine of religious toleration such a view 
of the state has passed away. The civil authority and the 
civil bond among the citizens is dissociated from their 
religion. In many countries, however, established churches 
supported by the state remain as historic survivals of the 
earlier point of view. • 

6. The ideal state. In all of the foregping analysis 
we have treated of the state as it actually exists, not 
the state as it might be if view'od in its perfect form. This 
is the distinction made by the German writers ' between 
the conception and the idea of the state. The conception 
of the state at any particular historical period is found in 
the common attributes of the states actually existent. 
The ideii, on the other hand, is the ideal of perfect form 
of which any actual state is unly an approximate realiza- 
tion. This ideal has varied from iige to age. To the 
Greeks the ideal was to be sought in the perfected* form 
of the city-state. In our owm day the national state has 
Served as the embodiment of perfect ])olitical organization. 
But a widex ideal is conceivable in the form of the world- 
state or stivte univorsfil. The realization of such a |K)litical 
organization, as has been said, was long the haunting 
ideal of European policy. We see it reflected in the claims 
of the Roman etnperor ; in the less .substantial claims of 
tlie Eastern emperor at Constantinople ; after the fall of ; 
Boone in the resuscitation of the empire by Charles the 
Great (a.d. 800), and in the vague sovereignty of the 
* See J, K. BUintsohli, Theory of the >?ltate^ bk. i., ch&p. 1. 
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Holy Homan Emperor from that date until the abolition 
of the titular dignity (1806) through the power of Napoleon. 
The aame ideal hovers before us as offering the goal of the 
political organization of the future. The development of 
Lntematipnal relations ftmt could lead to such an end 
will be discussed in a later chapter. 
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CHAPTER II 

ORIGIN OF THE STATE; FALLACIOUS THEORIES 

1. Theory of the social contract. — 2. Application made of the 

by llobbea, Lf>cke, and RoiLHScau. — 3. Criticism of the theoi^^-^ 
4. The theory of divine origin. — 6. Tho theory of force. 

1 . Theory of the social contract. After a preliminary 
investigation of the proper province of pditical science, 
the topic which of necessity takes the first place in our 
inquiry is that of the origin of the state. How has it come 
about that men are everywliere found living under some 
form of authoritative control? What is tho origin of 
government and law? Speculation as to the beginnings 
of government is not merely a matter of historical curiositj:^ 
for it is intimately associated with the more importaiit 
question of the justification of government — the right of 
tho state to be. The present subject thus brings before 
us both an historical and an ethical inquiry — the intestiga- 
4^ion of tho facts as to tho actual beginnings of political 
forms, and the discussion of the bearing these facts on the 
question of the rightfuluess or wrongness of the existence 
of government. 

To examine and reject a fallacious .hypothesis is often 
a means of arriving at tho truth. In the present instance 
a present^ition of some of the mistaken theories propos^ 
as to the origin of the state may aid us in moving 
af correct one. The different opiiuons which* We 
briefly review have had such great influence in the 
fonnation of existing political institutions, that a proper 

20 
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imdie^dtanding of them is necesaaiy in' order to appreciate 
the forces operative in the growth and stnicture of modem 
governments. The purpose of the ensuing discussion is 
not, therefore, the merely sophistical task of demolishing 
hypothecs of straw. The rejection of what is false in the 
sqpecnlative theories of the past will aid in establishing more 
valid conclusdons on the residual basis of what is true, 
Ppjeemost in historical importance of all the different 
vie^ concerning the origin of the state, is the theory of 
tha social contract. As old as political speculation itself, 
and pre-eminent in ils influence, it stands written large upon 
thd history of human thought. Postponing for the moment 
the treatment of the beginnings and growth of the theory, 
let us first examine in broad outline the general content 
of the doctrine of the. social contract. It professes to offer 
aia explanation of the origin and justification of govern- 
ment. ^ To do this it starts from the fundamental assump- 
tion that the past history of mankind may be divided into 
two periods, the first of which is antecedent to the institu- 
tion of government, the latter subsequent b) it. During 
the first of these periods, man is found in the state of 
nature,’^ uncontrolled by any laws of luinum im|>osition, 
and s^^bjoGt only to such regulations as are supposed to 
be prescribed to him by nature itself. This code of regula- 
Uons, or rather, since it is nowhere written down, the spirit 
by which such code might be presumed to be inspired, 
is spoken of as the law of nature, or natural law. This 
primitive stage of natural society man is presently compelled 
to desert. Whether it bo that this state is too idyllic to 
last, or whether it becomes in the course of time and by 
bf mutual rapacity too inconvenient to,be tolerated, 
la a point of dispul* among the exponents of tLe theqjy 
thomselves. In either case man is led to substitute for it 
a union with his fellaw-men in which, abandoning the 
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isolation of the naftiral ” individual^ all are joined into one 
civil society or body politic. Each now stands in a ^tly 
diflerent relation to his fellow-men. Submitting himself to 
the joint control of all, he receives in return the benefit of 
the joint interest of all in his protection. To safeguard the 
security of all members of the body politic (or stat^, a 
code of law is enforced by all against the possible rapacity 
of each. Thus while each loses the “ natural liberty 
that he enjoyed in the antecedent state of nature, he gains 
in return the security to which he is naturally entitled, 
and which is now guaranteed to him by the covenant of all 
his fellows. Human law is substituted for a natural hiw, < 
and the individual, in submitting to sociaj duties, finds 
himself clothed with social riglits. The process, or at any 
rate the result of it, has very much the appearance of 
a contract or bargain dictated by the individuaFs own 
interest, an exchange of obligations in return for privileges. 
Whether the barg<un is to be looked upon as one that 
actually happened at a given time and place for each 
politically constituted society, or wheth(*r it merely expressed 
the result or outcome of a more gradual social process, is a 
matter that has been persistently left in a half-light. We 
cannot, therefore, make any general statement as to wjiether 
those who have defended the idea of the social contract 
have viewed it as a historical fact, or only as an interpreta- 
tion of the nature of the social bond. • 

Such is, in general, the doctrine of the social contract. 
A glance at the growth and history of the doctrine itself 
may servo to bring out more saliently*the nature of the 
argiinient involved. The origin of the theory is to be found 
in the philosophy of the Greeks. It is associated m<xf^ :: 
particularly with the speculative thrught of th^ 
during which the Greek city-state — the organized form 
under which Athens and Sparta .reached their greatest 
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dfevelopiucut — was faUing into decadence. In the writings 
of Kato and Aristotle we find but scant sanction for it. 
The political tliought of both of them was inspired by the 
ideal of the city-stiite, whose importance was to them 
g^^ter Jilian, and ant<#edent to, that of the kdividiial 
citizen. The latter, indeed, only existed in and through « 
the State. The social bond with his follows was an essential 
part of man’s nature. Man,” runs the well-known 
Aristotelian dogma, “is a political animal.” Society 
therefore, being the primary consideration, and the indivi- 
dual existence being possible only by moans of it, the 
conception of an individual dealing in obligations and 
privileges, as*a subject of contract with society at large, 
was altogether foreign to the Platonic and Aristotelian 
system. 

With the Greeks of the fourth and succeeding centuries, 
however, the political environment had altogether changed* 
The subversion of the city-state by the Macedonian and 
Roman conquests led the Greek philosophers to^ura aside 
from political speciilation, and to look upon the political 
aspect of the individual as merely one of the accidents of 
his being. In the writings of the Epicurean sch(X)l we find 
the idea that laws and duties imposed on tlic individual 
by any government, wliether foreign or autonomous, are 
tWgs which he accepts for his own well-being, entering 
thus into a kiiul of compact or understanding with the 
powers tha\ be. On this foundation grew up the theory 
of the social contract. The system of the Roman law, one 
of the greatest contributions of which to institutional 
development has been to bring into a clear light the 
^nception of obligation by contract, supplied further 
lisiatcrial with whicS to construct the completed theo»f.^ 

* See in tliii connection David G. Ritchie, Darwxn and with 

ofMr Philoa(yphital Studies (^S03). 
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Christianity, indeed, inculcating in its early teachings the 
doctrine that all civil society had been the outcome of 
human sin, and that it was the duty of the Christian to 
submit to the rule of temporal powers as a port Of his 
abnegation of self, seemed at first to run counter to the 
supposedly equitable bargain of a social contract. Never- 
theless, in the polemics of the Middle Ages, during which 
the rival claims of the empire and the papacy supplied the 
basis of political controversy, a sort of meeting-point appears 
between the doctrine of a social contract and the early 
Christian conception of the nature of civil society. The 
advocates of the papal claim held that kings and priilbes 
in general, and hence the emperor among tlipm, held their 
offices (under God’s sanction) by reason of a covenant with 
the people, even as the elders of Israel covenanted with 
King David.^ This view, connected presently with the 
earlier Greek philosophy, gave rise to a special form of 
contract theory in the idea of a compact made by all the 
people with one person, a contract between a king and his 
subjects. To this special form of the general doctrine thff 
inune of governmental compact * has often been given. ^ 

2, Application made of the theory by Hobbes, Locke, ' 
and Rousseau. It was in the seventeenth and* cigh- 
teentli centuries, in consequence of the religious and civil 
tipheavals by which the political institutions of Euro^^ 
were moulded anew, that the theory of c'ontract obtained 
its groiitest prominence. Hobbes and Locke in England, 
and Joim Jacques Rousseau in France, became its chief 
exponents. A review of the contract theory as laid down 
by each Avill serve to show it in its completed form. Thomas 
Hobbes, son^etime tutor to Charles II, and prominent 
an^ng the writers of the seventeenth oontury for lys‘worfc$ 

» 2 Samuel v. 3. 

• See W, W. Willoughby, The Nature of Ae State (1896), chap. ir. 
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on moral and political philosophy, offers in his Leviaffian 
: ( 1661 ) a striking exposition of the contract theory. The 
foundation of his theory lies in his estimate of man’s 
essential natme. Man, according to Hobbes, is an alto- 
gether selfish and self-areking animal. The sole motive 
for his actions proves on analysis to be the wish to satisfy 
his own appetites and desires; even such a quality as 
benevolence is scon on examination to result from man’s 
love of power and delight in the exercise of it.” Com- 
passion is only “ grief at the calamities of others from the 
imagination that the like calamity may befall ourselves.” 
Maft is therefore by nature anything but a social animal; 
indeed he fin|)s ” nothing but grief in the company of 
his fellows,” all being equally rajmeious and self-seeking. 
The state of nature is consequently a state of war, the 
5 »iar of eacli against all ; ifc is a state of ” continual fear and 
danger of violent death ; and the life of man solitary, poor, 
nasty, brutish, and short.” From this coudilion man is ' 
driven by evident necessity to join himself with his fellows 
^"tmder some common authority, universal submission to 
any form of control, however despotic, being j)reforablc to 
« the mutual warfare of the state of nature. In the contract 
which pieii thus make among tliemsclves all agree to submit 
to a fiinglc authority, which Hobbes interprets to be that 
«l,a king or absolute sovereign. But the latter, from the 
nataire of the caSe, though benefited by the contract, is 
not a party to it. Such a contract thus differs from the 
governmental compact referred to above in that the king, 
being no party to if, cannot break it. It becomes irrevoc- 
ably binding on all the community as a perpetual social 
bopd. In this way the theory is used by Hobbes as a" 
k.dtienoe*^ absolute monarchy, the philosopher appearirff 
os the tteoietical apologist of the Stuart despotism. 

Very different is thet presentation of the contract by 



' 66 THE NATURE OF THE «|?ATB 

Hobbes’s illustrious contemporary, John Locke. With the 
latter the state of nature is not one of universal war ; it is, 
however, inconvenient and unsatisfactory. There is, in 
the first place, the standing “want of an established, 
settled, known law, the ‘ law of^naturo ’ being jbscured, 
since men are biassed by thfeir interest, as well as ignorant 
for want of study of it.” Nor is there “a known and 
indifferent judge,” nor, finally, an active power to punish 
those who contravene the law^ of nature. For these reasons 
men are led to abandon the “ freedom ” of the state of 
nature, and submit to tlic restraint of civil sot'iety. In the 
contract which they make, liowever, the monarch to whom 
» they agree to submit is himself a party. Xhe contract as 
presented by Locke doOvS not precisely correspond to the 
governmental compact, since it not only establishes the 
authority of the monarch, but also joins the members of 
the community by mutual covenant into a body politic.^ 
It differs, on t)ie other hand, from the contract of Hobbes 
in that riie monarch is a party to it, and holds his office 
only by virtm; of his compliance with the terms of the 
contract. Should the kii\g break these, the contract is 
dissolved. In this form the theory is made the basis of a 
system of limited monarchy, a!id Locke stands as tht apolo- 
gist of the English revolution of 1088. The charge of 
“having endeavoured to subvert tlie constitution of the 
kingdom by breaking the original contract between king 
and people,” which was the indictment of the Convention 
Parliament against King James II, shows the basis of 
Locke’s later defence of the revolution which was embodied 
in his Treatise on Gotm'nment (1090). 

^ The Ikte ProfoBSor Ritihio claimed tliat the cu8toinai3i oontnuit 
Wtwwn liooke and Koutweau is emmoouB, t!!b essence of soeiel 

coni met being tho incoi'p,>ration of Bociety, and not tbe appointment 
of a king. See essay, “ The Social Contract Theory,” PoliUcal Science 
Qv^rtcrlfft 1891 . • 
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Strongly contrasted with each of these is the standpoint 
of the great French writer of the eighteenth century, Jean 
Jacques Kousseau. Rousseau’s book, the Conirat Social 
(1762), may be taken as the exposition of the theory 
dominan^ in the eighteenth century. With Rojigscau the 
state of nature appears as an era of almost idjllio febeity.^ 
The #imple savage endowed with a health and vigour as yet 
unimpaired by the enervating influences of civilization 
dufiices easily for his own restrictad felicity. To this 
hypothetical static of nature Rousseau appeals for the solu- 
tion of the problems of civilized life in regard to education, 
mofals, etc. As the numbers of the race increase, this 
primitive condition becomes no longer advantageous. The 
obstacles which injure man’s preservation in the state of 
nature grow more pow^crful than the forces which each 
hiJividual can employ to maintain himself in this condition. 
Man is thus driven to relinquish his “ natural liberty,” tliat 
rather illusory “ unlimited right to everything ho is able 
to obtain,” and by a union with his fellows to aubstitute 
civil for natural liberty. To do this lie is tlriven to find a 
”fonn of a.ssociation w'hich may defend and ]>rotcct with 
all the force of the community the person and ])ropcrty of 
each associate, and by which each, being united to all, yet 
only obeys hiiuholf and remains n.s free as before.” This is 
the social contract, a covenant of each with all. The king 
or monarch (or governing body of any kind) is not a party 
to the bargain, nor is the tenure of office of the nilcr or 
rulers one of the terms of the contract. The king is merely 
a commissioned officer who holds his position at the dictates 
of that general will {volontd gnicrale ) w^hich emerges as the 
severely power in consequence of the contract ^iny king 
is, of course, deposabte if the general wdll demands it. With 

^ ItoQB8eftu*a viewR on the state of nature are found in detail in hia 
JOtacottfs swr CInJgaUU. • 
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Rousseau the doctrine of the social contract, which in the 
hands of Hobbes was made a weapon of defence for absolut- 
ism, and witli Locke a shield for constitutional Umitcdi 
monarchy, becomes the basis of popular sovereignty. 

3. Criticism of the theory. ♦ From the exposition of 
the tlieory, let ufl turn to the question of its criticism. 
Attiickecl even in the eighteenth century by David Hume/ 
it has undergone a series of assaults at the hands of the 
publicists of the nineteenth century, as the result of which 
it Tiiay be now looked upon as exploded. Jeremy Bentham 
says of it, “ I bid adieu to the original contract, and I left it 
to those to amuse themselves with this rattle who cbuld 
think they needed it.” J. K. Bluntschli, a fS^viss, one of the 
most distinguished writers in German on political science 
in the nineteenth century, pronounces the theory not only 
unhistorical and illogical, but even “ in the highest degree 
dangerous, since it makes the state and its institutions the 
product of individual caprice.” * 

Of tb# arguments directed against the social contract, 
the most evident and the moat unanswerable is that the 
theory has no foundation in history. There is no recorde<l 
insUAUCc of a group of siivages, previously without any 
political organization or political ideas, deliberately meet- 
ing together to supply the defect. Nor is it rational to 
'suppose that any such deliberate first creation of the state 
could have happened ; for this presiqipbses in the minds 
of its founders the conception of social organization before 
any such phenomenon had existed. They must have 
known what a government was before they could make 
one. As against this it is urged that history does furnish 
ua instance?, of what nmy be termed the formation of a 
^Xiial contract, not indeed among men hitherto ignorant of 

* Hume, Philosophical leor/:^ (£<tinburgh^ 1854). Vol. HI., Ettuiy 12, 

* Bluntschli, Thtory oj the State (1$85}, \>k. iv., chsp. ix. 
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government, but among groups of people separated from 
the state under which they lived, and desirous of forming 
a new organization by deliberate action. Most famous of 
these instances is the ca^ of the Puritan emigrants of the 
Mayfiowwr, The familiar document drawn up and signed 
by them while still on board ship runs : “ We ... do, by 
fliese presents, solemnly and mutually, in the presence of 
God and one another, covenant and combine ourselves 
together into a civil body politic, for our better ordering 
and preservation.*' “ When Carlyle objects,” says Pro- 
fesspr Ritchie, “ that Jean Jacques could not fix the date 
of the social contract, it would at least be a plausible retort 
to say timt tlfb date was the llth of November, 1C20.” ^ 
Further examples art' found during the same era of 
American history in the Providence agreement (1636) and 
the plantation covenant of New Haven (1638). It has even 
been urged that the written constitutions of the United 
States and its component commonwealths are historical 
itisUmces of social contracts. But in all of these'^cases wo 
have at best not the iii.stitution of a state among a people 
hitherto devoid of political organization, hut the establish- 
ment of a particular government by persons already accus- 
tomed •to the riglits and duties of civil society. If the 
Bociabcontract theory me,rely meant that in some cases 
particular go veniyients are established by joint and general 
action, it would be hard to contradict it. 

It is, however, possible to abandon the doctrine of the 
social contract as representing an historical occurrence, and 
yet to adhere to it as expressing the proper interpretation 
of the relations between the individual and the state. 
Viewed* in this light^it is no longer an historical but an 
analytical conception. It proposes as the jastification ol 
the state a voluntary exchange of services between the 
^ HitcUio, PMical Quarterly, 1891. 
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individual and the political community. The individual 
renders obedience and receives protection. It is in this 
form that we find the contract doctrine maintained by 
many political philosophers of the early nineteenth century. 
SucIj, for instance, is the standpoint of Kant.^ ffhe con- 
tract, he says, is ‘‘ not to be assumed as an historical fact, 
for as such it is not possible, but it is a rational idea ^hich 
has its practical reality in that the legislator may so order 
his laws as if they were the outcome of a social contract. 
The latter becomes in consequence ‘ the criterion of the 
equity of every public law.’ ” ^ Yet even as an ideal of 
social relations, tlic contract doctrine has been assailed, 
one? may say almost overwhelmed, with h(fetiie criticism. 
The individiial, it is argued, is joined to the state not by a 
voluntary conjunction, but by an indissoluble bond. The 
relation is a compulsory one. Jlacli of us is born into the 
state; wo arc j>art of the state and the state is part of us. 
The sbite is not a mutual assurance society, membership 
in which Ts a matter tliat the citizen may accept or reject. 
Nor is the true measure of our sovial duties to be found 
in the extent of benefit that we receive from society. Our 
common experience of the nature of the state indicates 
much that conflicts with the narrow view snggesTed by 
the quid pro quo of a contract relation. Patriotism — the 
Siicrifice of the iiidividuars interests to Jhe elq^ns of the 
community — wo account one of the highest of virtues. 

' See Kant’s treatise On the Cotnmm Sfxying^ etc. A good exposition 
of Kant’s viowa in regard to the nature of the stifte ia given by Professor 
Paulsen. Immunuel Kani (New York, 1902), pp. 343-61. 

* It ia in this modihed form that tUo doctrine of the social contract 
becomes the bf^sis of the benefit theory of taxation; the individual is 
hereby callfd upon to contribute to the public needs not in ae^rntdance 
ifiih his *' faculty ” or ability to contribute, but in accordant with the 
amount of benefit or protection that he receives. In practice either 
theory would tax the rich more heavily than the poor; but the funda* 
men^l conceptions of the relation of tlt3 individual and the state 
implied in the tw'o theories are easentiaUy oppoeed. 
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We look to the state as the especial guardian of the poor 
and the helpless. We call upon it to act not for the present 
generation alone, but for the welfare of those which are to 
come« The state, in fine, stands in its ideal aspect for the 
collective ^noral effort of tlie whole community. The line 
of thought here suggested finds extreme expression in 
what fe called the “ organic theory of the state,’' a doctrine 
that will be examined in a later chapter. 

4, The theory of divine origin. The importance of 
the social-contract theory has entitled it to a somewhat 
elaborate discussion. Of the other fallacious doctrines in 
question, the two principal ones, the tlioory of the divine 
origin of the state and the theory of force, may be more 
briefly mentioned. The theory of the divine origin, known 
in familiar form avS “ the divine right of kings,” may now 
be regarded as entirely extinct in {>oliticai theory. It 
belongs especially to the period of the sixteenth and seven- 
teenth centuries. /Originating after the great medieval 
controversy of the Papacy (»f Empire had subsided, it 
represents the resistance offered by the constituted 
monarchical governments to the growing ideas of popular 
sovereignty. Its essential meaning is that each and every 
existing state represents an institution of deliberate divine 
creation. Under this theory the govermnent, or one may 
say the monarch, smee the doctrine was directed towards 
the defence of the monarchical system, represents a direct 
divine agency against whom no supposed principle of indi- 
vidual rights can be vqlid. In a certain sense it is, of course, 
very generally held that all human institutions represent 
the controlling powder of the Deity. But the theory of 
divine right goes much farther than this. It atfeunicB the 
Deity to have vested pRlitical power in a special way, and ^ 
by special intervention, and to have seen fit to deny political 
supremacy to the mass of\he community. Such works as 
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the Patriarcha of Sir Robert Filmer (1681), a parasitic 
apologist of the later Stuarts, reflect the theory in its 
extreme form, the paternal power vested at the creation 
in Adam being here supposed to pass by descent to the 
kings and princes of Europe, the theory as fi^ch needs 
no longer a serious refutation. It has, however, been 
pointed out by several critics of this doctrine that 4t has 
left deep traces in the underlying political thought of 
European nations. The idea of kingship as having a pecu- 
liar divine sanction — the “ divinity that doth hedge a 
king is by no means an extinct element in the thought 
of many people both in Great Britain and continental 
Europe.^ 

5. The theory of force. Finally, we may mention, 
among the erroneous doctrines in explanation of the origin 
and meaning of the state, the theory of force. Here, 
again, the same theory appears both as a historical inter- 
pretation of the rise of the state and as a rational jusiifica- 
tion of its being. Historically it means that government 
is the outcome of human aggression, that the beginnings 
of the state are to be sought in the capture and enKshxvement 
of man by man, in the conquest and subjugation of the 
feebler tribes, and, generally speaking, in the self-seeking 
domination acejuired by superior physical force. The 
progressive giowth from tribe to kingdom, and from king- 
dom to empire, is but a continuation of the same process. 
Such a point of view" is frequent w'ith the fathers of the 
Church and the theologians of the Middle Ages, by whom 
the origins of earthly sovereignty are decried in order that 
its subordination to the supremacy of the spiritual power 
may be the more evident. Gregory VII WTOto (A.p, 1080) : 

* Sf» in this connection Walter Bagvhot, The En^ith CoMtitwtiaii, 
chap. iii. Seo also J. N. Ifiggis, The Di^'ne Eight of Kiuge (2ad edition. 
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/*Wlucli of OB is ignorant that kings and lords have had 
their origin in those who, ignorant of GckI, by arrogance^ 
rapine, perfidy, slaughter, by every crime, with the devil 
agitating as the prince of the world, have contrived to rule 
over their fellow-men with blind cupidity and intolerable. 
l^esumpTion ? ^ 

lOimodern times we see mucli the same view advanced 
for a very difierent purpose in the earlier political writings 
of Herbert Spencer.^ “ Government,*’ he says, is the 
offspring of evil, bearing about it the marks of its pironlage.** 
With the churchmen the temporal powder was defamed for 
the benefit of the spiritual authorities; with Spencer and 
the still more gxtreme wTiters of the anarchistic school, 
the maintenance of the rights of the individual man is the 
object pursued. We find the theory of force elaborated in 
by Marx, Plngels, and the w^riters of th<5 German 
socialistic group. lb‘re the doctrine assumes a slightly 
different form. The growth of the state is to be attributed 
to the process of aggressive exploitation, by ineans^jf which 
a part of the community has succeeded in defrauding their 
fellows of the just reward of their labour. Existing govern- 
ments represent merely the coercive organization which 
serves |o hold the w^orkens in bondage.® The socialist 
WTiters have no fault to find wdtii the abstract existence of 
a state or coercive authority. Their objection is directed 
against the particular form of the present state, wliich they 
ascribe to its iniquitous historical origin. As against the 
theory of force in general, it can with propriety be advanced 
! that it errs in magnifying what has been only one factor 
in the evolution of society into the sole controlling force. 

* Otto €!ierko, Politirfil Tfueorm of the Middle Age^ translated by 

Ppofeoaor Maitland (IIHX)).^ •• 

» See Social Statics (1860). 

• The historical process of dispossession is outlined in the Manifesto 
of Communist rurt^f nritt^ by Marx and Engels in 1848. 

l> 



34 


THE NATURE OP THE STATE 


That government has in part been foimded on aggression^ 
no one will readily deny. But, as we shall presently see, 
its institution has owed much to forces of an entirely different 
character. Even a “ population of devils,’’ Kant has said, 
would find it to their advantage to establish a coercive 
state by general consent.” ^ 

The force theory has also played some i)art in political 
thought, notias an historical account of the rise of the state, 
but as a means of its justification. Stated in its crudest 
form, such a doctrine is equivalent to the proposition that 
i might is right. The individual,” writes Jellinek, in 
elucidation of this point of view, “ must submit himself to 
it, since he perceives it to be an unavoidable force {Natur-^ 
gewaU).'* Bluntsclili even maintains that the doctrine has 
** a residuum of truth, since it makes prominent one element 
which is indispensable to the state, namely force, and has 
a certain justification as against the opposed theory (that 
of contract) which bases the state upon the arbitrary will 
of individuals, and loads logically to political impotence.” ^ 
But in plain matter of fact, and apart from the refinements 
of abstraction, the proposition seems hopelessly illogical. 
As was long ago pointed out by Rousseau, the right that is 
‘ conferred by might can reasonably be said to last only as 
long as the might which confers it. Submission to ilie state 
would therefore only be w'arranted us long as one was 
unable to do anything else than submit. The amount of 
justification involved in this is less than nothing. 

The theory of force, as a defence of the governmental 
authority, assumes quite a different aspect at the hands 
of Ludwig von Haller. Writing at a time when the great 
wars of ^ the Revolutionary and Napoleonic era had over- 
•rvhehned the sanguine outlook of the eighteenth-century 
enlightenment in the disillusion of a devastated continent, 

* Theory of the State, bk. iv., ohap. viii. 
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repre&ents a natural rcTulsion from the deification of 
popular sovereignty towards the principles of monarchical 
authority. With Haller government is based upon the 
natural law tliafc the stronger rulcs.*^ But the principle 
involve^ is one of boiilvolence, not of repression. The 
hmdamental bond of human relationship and social cohesion 
te thm dependence of the weak upon tlui strong. Obedience 
£9 given on the one han<l, protection on the other. We 

this in the relation of parent and child, husband and 
wife, master and servant. This is the true relation of the 
prince and the subject. The position is not one created 
by a voluntary act; it is not a contract; it is a part of 
the fundaineiUal order of the universe. “ We might as 
well say,^' Haller contends, “ that there is a contract be- 
tween a man and the sun, that be >vill allow himself to be 
warmed by it.*^ This universid law of the submission of 
the weak to the strong is thus made the basis of a theory 
of absolute monarchy and unlinuted submission. Though 
clothed in a benevolent form, it amounts to the^ossertion 
that sovereign power is the disposable property of the 
prince. As such it needs no refutation.^ 
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CHAPTER III 

THE TRUE ORIGIN OF THE fiTATE 

I, Tho hifstorical or evolutionary view of iho — 2. Tho patriaroh»l 

and matriart:hasl theorie^^.— 3. (;our»e of development : tne Aristo- 
telian cycle.— 4, Military and ect»iiomic factors.— 5. 8omo general 
features of political evolution. 

!• The historical or evolutionary view of the state. 

The fallacious theories presented iu tho last chapter may 
i^i^nsiclercd to jirepare tlie way for a more correct 
estimate of the origin of the state. Tho view held by 
the best modern writtTs may be described ns the historical 
or evolutionary theory of the state. By this is meant 
that thi' institution of the state is not to be refefred back 
to any single point of time; it is not the outcome of any 
single movement or plan, 1'he state is not an invention : 
it is a growth, an cvolntion, the result of a gradual process 
luuninj^ throughout all the kn<jwn history of man, and 
receding into the remote and unknown past. “ The 
projgi^tion that .the state is a product of history/^ says 
Professor Burgess, “ means tlmt it is a gradual and con- 
tinuous development of human .society out of a grossly 
imperfect beginning through crude but improving forms 
of manifestation towards a. perfect and universal organiza- 
tion of mankind.^ ^ It is thus altogether erroneous to 
think df man os having in the course of iTis Evolution 
attained* to a full physical and mental development, arifl 
then looking about him to consider the advisability of 
inventing a government. We might (is^well imagine man, 
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mentally and physically complete, deciding that the time 
had come for the invention of language, in order to satisfy 
his growing need of communicating with his fellow's. Just 
as language has been evolved froip the uncouth gibbering 
of animals, so has government liad its origins ifi remote 
and rudimentary beginnings in prehistoric society. Man’s 
capacity for associated action and social relationships of 
all kinds has proceeded by a gradual development parallel 
with that of his physical and intellectual aptitudes. 

, 2. The patriarchal and matriarchal theories. This 

gencjral idea or principle of a gradual and progressive 
evolution seems clear enough. Yet if we attempt to go 
further and map out the stages of man’s social development, 
the most serious diirieulties are oncoimicred. The simjplest 
and eiirlieat method of offering an historical account of the 
genesis of social amalgamation was found in taking the 
family to represent the primal unit of social history. The 
control exercised by a father over his children, which 
presently expands into the control of a patriarch over his 
descendants, \vas supposed to represent the origin of 
human government. It indicated at the same time a 
justification of the state as proceeding from the purely 
** natural ” institution of the family. First a household, 
^hon a patriarclial family, then a tribe of persons of 
kindred descent, and finally a nation , — po runs the social 
series erected on this basis. This attempt to refer the 
institution of government to the authority of an original 
father of a family is knowui as the patriarchal theory. 
It has sought to defend itself by reference partly to liis- 
torical instances, partly to current facts. We find it as 
jarly as‘ in the writings of Aristotle, the first book of 
whose Politu^ contains a statement of the theory. The 
family,” says Aristotle, ‘'arises first; , . . wrhon several 
families are united^ and the association aims at something 
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more than the supply of daily needs, then comes into 
existence the village. . . . When several villages are united 
in a single community jx^fect and large enough to be 
nearly or quite self-sufl^ing, the state comes into 

^xiatendl.*^ Since Aristotle s time the same view has been 
presented by a variety of writers as offering a valid accoimt 
of tfie origins of political institutions. The case of such 
conununities as the nomadic tribes of (.’ontral Asia is 
adduced in proof of the correctness of the view. 

The historical researches of the nineteenth century, how- 
ever, have rendered it impossible to acce])t the patriarchal 
theory as offering a universal or final solution of the 
problem of tlfe origin of government. The critics of tliis 
theory have conclusively shown, in the first place, that 
t'lie patriarchal regime has not everywhere appeared as 
the foundation of later institutions, and, in the second 
place, that even where it has appe^arod, it has not of 
necessity been the oldest form of social regulation wdiich 
may be traced in prehistoric times. 8uch has* been the 
substance of the results reached by J. F, McLennan and 
others who have sought to substitute a rival hypothesis 
under the title of the matriarchal tlieory. By this is 
implie?! an altogether different social arrangement from 
that suggested by the 8U])position of a primitive family. 
Previous to the patriarehal or family group men are found 
living in hordes ” or packs in Avhich the usual rela- 
tions of husband and wife do not exist. Relationship, 
instead of being traced tlirough the father, is traced in 
such a primitive .society altogether through females. The 
nature of this relationship may be understood by referring 
to the^account that is given by Mr. Edwaref Jctiks in his 
History* of Politics^ Mr. Jenks describes as typical *of 
primitive society the ajrrangement still existent among the 

‘ E. JeakA, History of Politics (1900). 
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natives of Australia and the Malay Archipelago. “ It is 
the custom/' he says, “ to speak of the Australian and 
other savages as living in tribes; ... it would really be 
better to call it the ‘ pack/ for it pore resembles a hunting 
than a social organization. All its members ar(f entitled 
to share in the proceeds of the day's chase, and, piito 
naturally, they camp and live togetlier , . . but the real 
social unit of the Australians is not the ‘ tribe,’ but tho:;^ 
totem group. . . . The totem group is primarily a body 
jiersons distinguished by the sign of some natural object, 
such as an animal or a tree, who may not intermarry 
with one and her. ' Snake may not marry Snake. Emu 
may not marry Emu.’ This is the first hile of savage 
social organization. . . . The other side of the rule is 
equally stiirtiiiig. The savage may not marry within his 
totem, but ho must marry into another totem specially 
fix(jd for him. More than this, he not only marries tofo 
the specified totem, hut he marries the whole of the 
w^omen (‘>f that totem in his own generation. , , , Of 
course it must not be supposed that this condition of 
marital community really exists in practice. As a matter 
of fact each Australian contents himself with one or two 
women from his marriage totem." Under such a system, 
as far as there is any recognition of blood relationsliip at 
all, it is through wonuui. and not through men." Several 
writers on the matriarchal theory have considered that in 
this primitive stage of society not only is descent traced 
through the mother, and property parsed in the female 
line, but the social group is ruled by the women, not the 
men. Such a c<)ndition of things is actually founds for 
instance, ’ aniong the Hovas of Madf^igascar. But' as an 
%pothesis of a uni' ersal social arrangement it has been 
quite refuted. 

The exj)onenta of the matriarchal theory — understood 
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here in the narrower sense of a system of relationship and 
not of female rule — present it as the universal primitive 
condition of mankind. Out of it, they tell us, the 
patriarchal system has emerged through the adoption of 
settled pastoral and agAcultural habits in place of the 
purely w^nndering or hunting life of primitive man. Tliat 
Bnch% system of tribal relationship as is here described 
^ists in some sfivagc communities of to-day, and has 
existed in the past, seems beyond a doubt. There 
doel^kot, however, seem any adequate proof for regarding 
it as the universiil and necessiiry beginning of society. 
Indeed social history does not seem to lend itself to so 
simple a fornmla of successive development. No single 
form of the primitiv<j family or group can bo asserted. 
H^re 1 he matriarchal relationship, and there a patriarchal 
regime, is found to have been the rule, — either of w^hich 
may perhnp.s be dLsplaccni by the other. Indeed one has to 
admit the fact that there is no such thing as a beginning * ** 
of human society. All that can be asserted is that in the 
course of time> ilui monogamic family tended to become 
the dominant form, though even until to-day it has not 
altogether supplanted other forms of organiziition. This 
does n<Jt sjiy, however, that paternal cr)atrol of the family 
J3 to be. looked on as the one necesHory beginning of 
government and ^social control. For it must have hap- 
pened in many instances tliat social authority of a rudi- 
mentary sort existed where as yet the monogamic family 
was unknown,^ , 

3. Course of development : the Aristotelian cycle. 

* ** Of SU these endless oontrovereics in lefcronco to itiliitiAnship and 

m&rriago, yhat swras to cic most evident is that the primitive fami^ 
has aaanmed various forms, here monogamic, them |)olygaraio, else- 
where polyandrio, sometimes oxogamic, sometimes endogamio, often 
more authoritative, someiiini&s less so than it has become later (G, 
Tatde, i>s Tramfomathns dv Drott, chap, iii.)- 
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The earlier stages of the social evolution seem therefore 
to lend themselves but poorly to any scheme of orderly 
and uniform j)rogressjon. Much the same difficulty meets 
us in tr}'ing to reduce the successive stages of historical 
development to any general plan. It is clear that between 
the rudimentary form of social control exercised W the 
chief of a primitive tribe and the complex and eflf^tive 
organization of a modern civilized government, a vast 
historical evolution is appi)rent. But to reduce the s^ges 
of this progression to a necessary co-ordinated sequence 
appears an impossible task. The same goal has been 
reached by difforent paths; not all political communities 
have passed through the same phases ol development. 
Wlmt has been the result of an internal evolution in some 
has been effected in others by imitation and adaptation 
of what already existed elsewhere. Democratic govern- 
ment havS been attained in various modern states by quite 
distinct historical stages. 

Notwithstanding these considerations, the attempt to 
reduce political progress to the formula of a prescribed 
course of development has often been made. At the very 
outset of j)olitical vS]K‘culation we have the famous “ cycle 
theory ” of riato, and a theory of progressive cliatige laid 
down by Aristotle. Plato thought that the natural life 
of a state must move tlirougli a definite, course of political 
changes. Aristocracy, the rule of the best, passed into 
timocracy, — the government of honour, or rule of the 
military class. Tliis changed to oligarchy, then to mob 
rule, and finally to tyranny.' The views of Aristotle will 
be considered in some detail in a later chapter^ While 
criticiziifg Plato’s opinions and pointing out that suc- 

^ Plato. JReimUir, bk, viii., | 545. See alao W. A, Dunning, e/ 

VoUiical Tht'orics (1902), chap, ii. 

• See Part L, chap. vii. 
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cessive political revolutions do not alwap follow the same 
order of development, Aristotle nevertheless considers the 
transition from monarchy to oligarchy, from oligarchy to 
tyranny, and from tpaniw to democracy to have been the 
normal oif usual nature of llellenic political change.^ How- 
ever applicable this may have been to tlie history of the 
Qreek city-stiites of the seventh and following centuries 
before the Christian era, it cannot be accej)ted as any 
gbne^^l or universal key to the poliiical evolution of kter 
ages.^ 

4. Military and economic factors. Equally attractive 
and no less futile is the attempt to ascribe the evolution 
of the modern state to the operation of a single, or at any 
rate a dominant, nn^tivc power. Of this an illuvstration 
ito vseen in the Ilistorij of Politics, akeady mentioned. “ The 
origin of the stat<\ or political society,’^ sayn Mr. Jenks, 
is to be found in the development of the art of war. ... 
There is'^not the slightest difficulty in proving that all 
political comnninitios of the modern type owe their exist- 
ence to successful warfare." ^ It is, of course, quite true 
that all nio<lern political communities have hml to fight 
for their existence. It is also true that certain aspects 
of their orgjxnizatiun- standing armies, conscription, etc. — 
bear wivness to ilic iinporiant'e. of tlie function of exlerual 
defence. But it is not to be supposed on this account 
that the type assumed by nK)d<*rn poliiic'al communities 
is to be ascribed entirely to the exigencies of their military 
life. Contrast with this the standpoint of the Marxian 
socialists of Germany, who tell us that the develojmient of 
govcmin^nt, together with that of all social institutions, 

is to be attributed solely to economic factors! The skite 
** 

* AmtoMe, PolUtcj*, III., chan. xr. * 

* See in thie o.>n.icctionM'ttrde Fowler, The CHy-SUtle (1803). 

* UUUjry of Politics, chap. xiii. 
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represents merely the organization by which the property- 
owning class enjoys the fruits of the labourer’s toil.^ In 
each of those cases a single factor in the history of 
the modern state is unduly magnified to appear aa the 
paramount force in its development. • 

5. Some general features of political evolution. To 
trace the rise and growth of any particular state, and the 
different phases of the evolution of its institutions, is the 
task of History, not of Political Science. Speaking of the 
state in general, it is inii)Ossible to predicate any universal 
course of development or any nccctssary series of forms 
which it must assume. Looking, however, at the present 
stage that has been reached in the growth of political 
institutions, we may nevertheless indicate some of those 
general characteristics which the modern state has acquired, 
and wliich differentiate it so entirely from rudimentary or 
primitive governments. In the first place there has been, 
speaking broadly, a progressive increase in the extent 
of territl)ry occupied by a single slate. At the dawn of 
history, mankind is found grouped in vast numbers of 
small political communities. On the map of the world 
to-day we find the greater })art of the inhabited territory 
controlled by a relatively small gro\ip of vast states. Of 
. the 52, 300, OCX) square miles which make up the land 
surface of the globe, the British Empire .covers 12,780,381, 
the Chinese republic 3,913,560, and the United States 
3,574,658. True, this widening area of the b^rritorial 
political unit has not been literally continuous. The 
Roman Empire was vastly greater than such small modem 
states as Greece or Roumania; while the resettlement of 
the European political system after the Great War^rcplacea 
\Sio vast empires of Germany, Austria*Hungary, arid Russia, 
by a group of new uifits in which national cohesion is 
^ Maaife^to of Ibo, Communist Party, 1S48. 
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ptefeired to territorial extent* But the tendency, though 
at times interrupted or over-accelerated, is nevertheless a 
leading factor in the history of tho world. 

In the second place, we may note the constantly in- 
creasing fixity and certafety of the action of the state. 
The rule of a primitive governineut, csjx^cially if spread 
over % relatively large area, is uncertain and irregular. 
Offences against its authority may or may not meet with 
retribution, and when it punishes it acts with a vengeful 
severity arising from its w'eakness. In many cases its 
sway is little more than nominal. But the progressive 
development of political institutions has given to tho stato 
an orgauizatiom which ensures to it a definite and regukr 
action. A third essential feature in the development of 
the state is the growth of political coiujciousness. The 
earlier stiigcs of social union are largely intuitive and 
uiicoDscious ; nor does there ever come a single point of 
time at which collective action suddi'uly becomes deliberate. 
We have seen that the assumption of such a#8tep in 
political development was omi of the errors of the social- 
contract theory. But in comparing rudimentary govern- 
ment with modern civilized government we can observe 
the essential dilference tliat exists in this respect. 

As another broad feature of the development of social 
structure, the separation that has been efiected between 
the religious and*t)io political aspects of society may be 
especially noted. The early forms of government were 
theocratic. The functions of priest and king were inter- 
mingled or closely tdlied. The divine law was presumed 
to constitute the sanction behind human enactments. 
Such is 4he system on which rested the theocracy of the 
Jews. In the modefn state, however generally it majy 
be admitted among the citizens that legislation ought to 
be based on the ethiAl principles of Christianity, the 
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interpreters of the divine law, in the form of the prieai* 
hood, are not placed in a position of civil authority. The 
guidance of the spiritual and the political life of the com- 
munity is in different hands. The nature of the earlier 
form of tlic state is seen in thes survival of established or 
partially established churches in Great Britain and some 
other Eiuopoan countries. The formerly prevalent prac- 
tice of invoking the authority of the state to suppress 
heresy and unbelief rested on the same conception of 
organization. The progressive scj^tiration of Church and 
state has been one of the evident results "'of political 
evolution. 

The growth of democratic government, ^Jxe participation 
■ of the great mass of tlie people in political control, is the 
most important feature in the development of the state. 
Democratic government docs not, of course, exist in all 
the great civilized states, but in the chief of them— either 
in the shape of a republic or under the more or less nominal 
semblaty?e of monarchy — it has become an accepted fact. 
The progress of democracy has not, of course, been con- 
tinuous and \inbroJcen. We have but to compare the 
republic of Athens with the principalities of the Dark Ages, 
or w ith Frixnce of the eighteenth century, to see that the 
development of self-government has not moved in a con- 
fimious advance. But it is hardly to be denied that the 
principle of democratic rule has now become a permanent 
and essential factor in political institutions and that it 
alone can form the basis of the state of the future. 
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CIIAPTER IV 

THE SOVEliEHiN'rV OF THK STATE 

1. Analysis <vf the conception of sovereignty; nifMining of law and right. 
— 2, The location of sovereignty in existing governments. — 3. Criti- 
cism of the (loctrino of sovereignty; Sir Henry Maine’s objections,**^ 
4. Theory of political sovereignty. — 6. Criticism. — 6. Dual or divided 
sovoreignty. 

^ 1. Analysis ol the conception of sovereignty ; mean-* 
ing of law and right. Ilavbig considered in the preced- 
ing chapters the general idea of the state as an organized 
community occupying a delinite territory, it is next'heces- 
sary to make a furtlier analysis of the organization itself. 
This will involve the discussion of the relations existing 
between the individual citizen and the state as a whole. The 
two central points around whieli the discussion of the present 
and the succeeding chapter will turn, are those of the 
sovereignty of the state and the liberty of the individual. 
These two ideals, which appe.ar at first sight to be jjaturally 
contradictory, will be shown to be not only reconcilable, 
but complementary and correlative to one another. 

The question of the sovereignty of the state has long 
been a vexed topic of political discussion, and on© that 
has given rise to the most serious difl&culties ancl mis- 
understandings. The proposition tluft the state is abso- 
lutely sovereign over the individual has proved itself a 
stumbling-block and a rock of offence to the student of 
t^olitica! theory. Take, for exaiiq)^, the emmfiation of 
the principle of sovereignty given by Professor Burgess.. 
“I undersbind by it/' he says, •“the original* ah^plute, 
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unlimited, universal power over the individual subject 
and all associations of subjects/' This is a hard saying, 
and one calculated to call forth at first sight a most 
emphatic contradiction. It seems to sanction the t^Tanny 
of the state, and to iri's^lve the sacrifice of individual' 
lights. A nearer analysis of the proper meaning to be 
attaclted to the sovereignty of the state ought to rob it 
of all offensive connotations. What is mcimt is simply 
thii. The state is an organized community. It comes 
into existence when the relations of control over and 
obedience from the individual person are established. 
This obedience may or may not receive the approval of 
the individual rendering it. The fact of obedience is all 
that is needed in order that the state may be sjiid to exist. 
Somewhere within the state there will exist a certain 
person or body of persons whose commands re(?eive obedi- ' 
mm Tte coniinands may be just or unjust, morally 
speaking, and the persons in power may be put in a po.sition 
to issue them, either by general consent or by th^ luse of 
physical force. But in either case they arc able to inake 
their commands good by actual coercion. Unless there 
is such a body there is no state. The commands thus^ 
given ai«3 called laws. A law, then, is a command issued ^ 
by the state. Can there, then, be any limit, any legal 
limit, to the sovereignty or legal supremacy, of the state ? 
Obviously not, for such a limit would imply a contradic- 
tion in tenns. A legal limit must mean a limit imposed 
by a law-giving authority. Now the law-giving authority 
is the sovereign power of the state, and any limits it might 
put on its own power would be removed as soon as it saw 
fit to reniove them. The law-giving power of the law- 
giving body is therefoife of necessity unlimited. The state,’* 
in other words, is legally sovereign. Looked at in this light 
the matter simply resolves itself into an equation in tenns. 
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An examination of the fundamental definition of law 
and sovereignty laid down by the English jurist, John 
Aust i n , ^ may inake still clearer this point of view. "*"^1 " 
a determinate human superior not in the habit of obedi- 
ijence to a like superior reccive^habitual obedience from 
the bulk of a given society, that determinate superior is 
sovereign in that society, and that society (includirfg the 
Superior) is a society j)olitical and independent.’^ Accord- 
ing to this, then, a state (or ‘‘ society political and inde- 
pendent,” as Austin calls it) is a conimunity in which 
such o])edicnce is given and received. The fact of rule l 
and obedience is the test of the (‘xistence of a state. A* 
law is a coimnand calling for such obediffiice. We must 
carefully note, too, the conception of a right, a legal right, 
which will follow from these premises. It will mean any 
privilege or immunity enjoyed by a citizen as against any 
of his folio W' citizens, granted by the sovereign pow'er of 
the state and upheld by that power. This, it will be seen, 
ia altog<^iher dilferent from a right in the ethical or moral 
sense. Before the Krencdi Revolution, for example, under 
the state existing in the eighteenth century, the feudal 
lord had a “ right ” to collect moat opproaaivc dues from 
his inferior. Similarly a despot might grant to one of his 
underlings the “ right ” of life and death over the people 
of a subjugated province. It will follow that in the organ- 
ization of the state tlu^ individual can liave no rights ” 
against the state itself. For this, since it is tlie state 
which creates a legal right, would involve a contradiction 
in terms. It is to be observed that, as thus understood, 
the conception of sovereignty, law’, and right is altogether 
divorced frAm morality and ethics. ' 

' John Austin (179Q“lSa9K the chief English writer on jurisprudence 
of the nineteenth IScntuiy, is to he regarded as the founder irf the 
analytical school, whoso views hare exeiuiscd a (laramount infinenoo on 
fogof thought in &gland and America. 
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The misunderstanding of this restricted sense in which 
the state is sovereign and law is unlimited in its power 
leads to an altogether fallacious form of objection. Surely, 
it is urged, the state has no right to interfere with such 
things as^the religion and private life of the individual? 
Surely there are limits to the province in which the com- 
mand? of the state may intrude ? 

There are assuredly such limits in the moral sense; 
certainly most persons would think it morally wrong for 
the state to dictate as to the religious creed of the indi- 
vidual. But this does not imply any legal limit to the 
jurisdiction of the state. The sovereign body of the state 
can be under nfi legal restriction as to its interference in 
religion or any private matter. If it were under such a 
limitation, then it would not be a sovereign body; the 
sovereignty would lie in that person or persons in whoso 
power it lay to assign and mark of! those limits. The 
same answer is to be made to the various other attempts 
to put a ** limit on tlic extent of sovereign power. ' Blunt- 
schli, for instance, tells us that “ the state as a whole is not 
almighty, for it is limited externally by the rights of other 
states, and internally by its own nature and by the rights 
of its individual members.” ^ Bentliam claimed that the 
sovereignty of the state was limited by its treaties with other 
states. But each pf these ‘‘limits” is of an ethical, not 
a legal character. Legally speaking the state is almighty. 

The misunderstanding so easily engendered here is 
heightened by the ambiguity of part of the terminology 
employed in this connection. The word “ right ” has 
both its moral and its le.gal sense. In the fornier applica- 
tion it extends over the whole field of conduct, an9 refers^ 
to all tho& actions ana forbearances which it is our moral 
duty to perform ; in the ]egal sense it refers only to those 
* Thtorij of the State, bk. yii., chap, i. 
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actions or forbearances the performance of which is rendered 
compulsory by the coercive power of the state. Similarly 
the word ** sovereignty is not only used in the sense of 
legal supremacy, but has also another exmnotation. It is 
used, that is to say, in a purely nominal sense, ib indicate 
the titular supremacy of a monarch. Tims there is 'a 
“ sovoroigii ’’ of the Unitt;d Kingdom of Cfteat Britain and 
Ireland, but this is only titular and not legal sovereignty, 
Tlie distinction is suflicieutly obvious to need no further 
explanation. 

2. The location of sovereignty in existing govern- 
ments. The nature of sovereignty and law as thus 
described may be further illustrated hf examining its 
actual application to the case of koiiio of the chief states 
of the world. The example most easily understood is that 
of the British Empire. Here the sovereign legal authority 
lies in the Parliament— the word ‘‘parliament’^ having, 
of course, its tcchni<;al l(‘gal meaning of King, Lords, and 
(V)innurus. I^arlianieat is an absolute legal sovereign. 
Every law that it sees fit to make is, ipso facto, a vabd 
law. There is no (legal) Tc.striction on the extent of ite 
jurisdietion. No British court can question the validity 
of a atiitute duly juussed by Parbament. It is* (legally) 
quite unrestrained by custom, by the legislation of the 
past, or by any of the written documents (Magna (.-arta, 
etc.) which may be, said to form part of the British consti- 
tution. No individual citizen has any (legal) “rights” 
which the sovenugn power of Parliament could not annul ; 
no local body or colony has any powers of self-government 
which an Act of Parliament could not abolish.^ 

f • * 

V ^ Tt is v^bvious that as a mat tor of fatl powers whicji the Britbh 
Parliament can exercise, or would to exercise, over the self-goyomW 
Domiiiions are of a very limited charoeter. Put the lethal aupremaev^ 
the Brillsh Parliament,' for whatever tli^t is worth, remains still (1920) 
unimpaired. 
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The example of the British Empire seems to show the 
legal supremacy of the state in simple form. The case of 
the United States, though more complex, is reducible to 
the same elements. Here, at first sight, the presence of 
the sovereign body is not^o apparent. The powers of the 
government of any state of the Union — either executive 
or legislative — are powers of limited legal extent. Similarly 
the powers of the federal govcniment — of the President 
and of Congress, or of both togetlier - arc powers of limited 
extent. The Congress is not legally empowered, as is the 
British Parliament, to make any law it may think proper, 
and the courts can question the validity of any statute, 
either state or federal, which transcends tlie legal pow(*T8 
of those who made it. For example, a federal law im- 
posing an export duty would not be legally binding. But 
ail this is only to say that neither the President nor the 
Congress nor the state government is the body invested 
with the sovereign power of the state. The supreme 
iiiithority lies elsewhere. It is in that body which has 
power (legally) to make any law it wishes, fhat is to say, 
ill the body which has the legal right to amend the consti- 
tution of the United States. It is true that this body, 
consistiiig of a two-thirds majority of Congress, or a special 
convention, with the ratification of three-fourths of the 
state legislatures or special conventions,^ is not in per- 
manent session as a united governing body. But it is 
clear that, tlieoreticaUy at any rate, it exists, and may be 

^ “ The Congress, whenevor Iwo-thirtla of Ifouacs shall <ieera it 
noceAsary, Bhafl propose amendments to lliis Constitution, or, on tho 
application of tho Legislatures of two-thirds of tho soveral States, shall 
oafl a oonvention for proimsing amendments which in either paso shall 
be valid to all iiitenU and nurposea, os part of this Constitution, whon^ 
ratified by the Legiftlatun#of three-fourths of tho several >Statos, or bjF 
coaventions in three-fourths thereof, as tho ono or the other mode of 
ratification may bo proposed ^ Congress’^ (Constitution of tho CnjUnl 
States, Art. 5). 
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looked upon as having a legal supreniacy as complete as 
that of the British Parliament. In like manner in the 
case of France, neither the President nor the Chamber 
of Deputies nor the Senate has unlimited legal competence. 
The powers of all of them are •esiricted by th^ “ consti- 
tutional laws of the French Republic. But the Senate 
and the Deputies may be fused together into a joint session 
or national assembly, in which caj)acity they may amend 
the constitution and ore legally supreme. 

3. Criticism of the doctrine of sovereignty ; Sir 
Henry Maine's objections. Such is in the main the 
conception of sovereignty and law which is particularly 
associated with the modern English schoQl of jurists, the 
unalyticiil school, as it is often colled. It may be con- 
sidered on the whole the most satisfactory basis for an 
analysis of the political state. It has, however, met with 
severe and searching criticism, and has by no menns 
received a universal acceptance. It is only reasonable, 
therefore, to present in connection with it some of the 
chief points of attack. The objections rai.sed against it 
are directed to show that it is only of a formal and abstract 
nature, that it is inadequate in that it does not really 
indicate the ultimate source of political authority, pnd that 
it presents an erroneous conception of the nature of law. 

^ The first of these objections to the .\ustinian theory is 
especially urged iu the criiicisni oRert^l by the English 
jurist, Sir llemy Maine, in his Oxford lectures on the Early 
History of I nut it uf ions, ^ From his seven years’ experience 
in India as legal member of the council, Maine was brought 
in contact with a civilization of an essentially different 
character irom the (‘iivironment of English kgal insti- 
*^tutions which had been the basis wf Austin’s work. In 
Eastern countries immemorial custom reigns supreme. 
The idwi of deliberate statutory enactment is alien to 

* See Earl^ History of Institutions^ Icsoturos xii, and xiii. 
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tho Oriental mind, and the most nithleas of Eastern despots 
finds his power controlled by the barriers of ancient usage 
and religious awe. H^Iaine was, therefore, led to question 
whether there is “in every independent political com- 
munity i^me single pcrsot or combination of persons which 
has the power of compelling the other members of the 
community to do exactly as it pleavses.” The presump- 
tion that every community, except during temporary 
intervals of disturbance, contains this individual or colle- 
giate sovereign “ as certainly as the centre of gravity in a 
muss of matter,’’ seemed to him unwarranted by historical 
or actual fact. Particularly is this the case with com- 
munities of the Oriental type. Maine instances the 
example of Runjcet Singh, the despot of the Punjaub, 
“ the smallest disobedience to whose commands would 
have been follow^ed by death or mutilation.” In spite of 
this ruler’s extensive pow’cr, he never “ issued a command 
which Austin would call a law. . . . The rules which 
regulated the lives of his subjects were derived from their 
immemorial usjiges, and these rules were administered by 
domestic tribunals.” Tlie inevitable conclusion seems to 
be that the conceptions of sovereignty, state, and law 
adopted in the Austinian jurisprudence are inapplicable 
to communities of this description. But it is not only in 
regard to Oriental society that Maine finds Austin’s analysis 
inadequate. Even in the wofld of Western civilization it 
is only true as the result of a process of abstraction which 
“ throws aside all the characteristics and attributes of 
government and society except one,” namely, the pos- 
session of force; this explanation of political power by 
reference* solely to a single attribute disregards at the 
same time “ the entire history of the community. , . ^ 
Ae mass of its historic antecedents, which in each com- 
munity determines ho\? the sovereign shall exercise, or 
forbear from exercising, his irresistible coercive power.” 
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The nature of this objection had, indeed, been in some 
raeaeure anticipated by Austin himself. In order to cover 
all those cases of usage in which, not the direct command 
of the sovereign, ljut dictates of customary procedure ob- 
tained sway, he laid down the mefeim, What the^ovcreign 
permits he commands.*' Tlie application of tliis doctrine 
may be best seen in the case of tlie Englisii common (or 
customary) law. This is a body of regulations never 
expressed in the form of statutes issued by the sovereign 
Parliament, but existing from ancient times, and con- 
stantly nvodified and expanded by the interpretation of 
the courts. It would be cjiiite wrong, Austin argues, to 
hold that the existence and continuance 4)f tins body of 
law is any indication of a limitation of the sovereign power 
of Parliament. For since the latter is admittedly com- 
pet(U)t to alter or abrogate the common law as it sees fit, 
the continued existence tliereof is to bo viewed as virtually 
by com maud of Parlin ment. This argument is undoubtedly 
true in reference to the legal validity of the common law. 
The attempt, however, to apply it to such cases as that 
of the Puiijaub despot seems entirely erroneous. For in 
this instance the sovereign has no alternative but to “ per- 
mit” what he cannot alter, (Inly an exaggeration of 
terms could coiuert this into sovereignty. On the same 
ground any one might “ permit ” the law of gravitation to 
continue in force. 

It may perhaps reasonably be hold that Austin's analysis 
is applicable to modern civilized states, but inapplicable 
to half-organized or primitive commuiiities. Even in the 
case of (civilized suites, it is true that the theory is in a 
certain sense an abstraction. “ It is true,” says Sir James 
igtephen, in speaking of the theory 6f sovereignty,^ *‘like 

* Uor€6 SahMiect, second 8ortc«, chap. (. The author ia speaking of 
the theory tis laid ilown by Hobbes, but the remarks apply equally well 
to tlijs juoro modern^ form of the doctrine. * 
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the propositions of mathematics or political economy, in 
the abstract only. That is to say, the propositions which 
it states are propositions which are suggested to the imagina- 
tion by facts, though no facts completely embody and 
cxemplifjr them. As thefe is in nature no such thing as a 
perfect circle, or a completely rigid body, or a mechanical 
system in which there is no friction, or a state of society 
in which men act simply with a view to gain, so there is 
in nature no such thing as an absolute sovereign.’* With 
these limitations the Austiuian theory may be looked 
upon as substantially correct. Its application is to be 
viewed as limited to communities definitely organized. 
The analysis of»political power w^liich it offers is not meant 
as an explanation of the ultimate source, the first cause, 
of authority,^ but merely intended as a universal abstract 
formula, indicating the method of its opemtion in the 
modern world. To acce[)t the doctrine in this sense, is, 
of course, necessiirily to restrict the connotation of the 
terins state and la>v. The term stiitc will include only 
communities possesvsing the recpiisite finality of organiza- 
tion, and fixed relations of command and obedience. A 
law will connote only a command issued, either directly 
oc indii^ctly (through deliberate refusal to contravene an 
CJJtablished usage) by the sovereign organization of the 
state. What is thus lost in width of connotation will bo 
gained in precision and significance. 

Many authors prefer, however, to widen the terms state 
and law, in order to meet Maine’s criticism, and to include 
th^ Oriental or other communities whose political cohesion 

1 “ Tho question who is the legal sovereign,** says Lord Bryce, stands 
quite apart /rom tho questions why is he sovereign, and )vho made him 
sovereign. The historical facts which have vest^ power in Vny given 
sovereign, #s well as the^noral grounds on which he is entitled 
obedience, lie outside the questions with which law is concerned, and 
belong to history, to political philosophy, or to ethics; and nothing but 
confusion is eaus^ by obtruding them into the purely legal questions 
of the determination of tho sovereign and the definition of his powers ** 
{StudicB in ffislory and Juri^ntd^nce, 1901). • 



58 


THE NATURE OF THE STATE 


does not correspond to the Austinian analysis. Woodrow 
Wilson,^ for instance, presents a conception of law which 
docs not identify it with a definite command, but en* 
deavours to include in it those customary usiiges which 
have become of binding force. ^ Law,’* he says,#** is that 
portion of the established thought and habit which has 
gained distinct and formal recognition in the shape of 
uniform rules backed by the authority and power of 
government.” Of these rules deliberate enactment is 
only one of the contributory sources. They arise in ]>art 
from long-standing custom “ shaped by the co-operative 
action of the whole community, and not by any kingly 
or legislative command.** Among the other sources of 
law are the rules of conduct dictated by religious belief, 
and the decisions of those who adjudicate upon the law 
already existing and thus expand its moaning. The view 
here adopted by Woodrow AVilson is intended to harmon- 
ize the analytical account of law with the criticism offered 
by Sir Henry Alaine. But it is perhaps open to question 
whether, in tlic case of civilized states, the maxim “ what 
the sovereign permits he commands ” will not bring the 
sources of law above mentioned within the vSphere of the 
Austinian formula. • 

. 4. Theory of political sovereignty. In addition to 

the criticism of the Austinian tlieory of sovereignty thus 
indicated, exception has been taken to it upon a soipe- 
what different ground. The conception of legal authority, 
it is argued, though undeniable as far as it goes, does not 
go far enough; while indicating the person or bo<ly of 
persons legally com]>etent to issue sovereign commands 
to the nest the community, it does not really^ trace out 
\he ultimate repository of political fowler. In a despotic 
monarchy, the will of the monarch may be the sol© lawful 
authority, but the monarch hirafeelf may be merely the 
. * Tht SMe, chap.*xiv. 
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pliant tool of a cimning priest or dominating vizier. In 
countries with representative government, the elected 
governing body may have, or seem to have, a tcmi)arary 
legal control, but what are we to say of the general body 
of electvs, wliOvse ’will fhey represent, and from whom 
they derive their authority ? Is it an ad(?quate explana- 
tion t)f political cohesion and obedience to stop short of 
the legal supremacy of a king or legislature, avIiosc power 
may be nominal, illusory, or delegated, and to refuse to 
recognize the real and paramount source of authority 
which lies behind it ? 

On these grounds several wnriters have recently sought 
to amend the* Austinian theory by appending to the 
conception of pure legal sovereignty that of real, or 
“ poUtical sovoroignly.” ^ Their intention is not to set 
aside the result of Austin’s analysis, but merely to draw 
attention to the fact that it docs not scorn to offer a com- 
plete explanation of the nature and location of supreme 
jjolitical power. Behind the sovereign which the lawyer 
recognizes, there is,” siiys l^rofcssor i)i< ey, “ another 
sovereign to whom the legal sovereign must bow.” Pro- 
fessor Sidg^vick illustrates the point involvccl by con- 
structing hy})othotical cases in wliicli the ultimate political 
power Ls clearly not in the hands of the legal sovereign. 
“An irre^sponsible dictator aj)pointcd by a popular as- 
sembly for a term of years and not desiring reappointment ” 
might be said to be legally and actually sovereign. But 
should he be anxious for reappointment, then the assembly 
to whose wushes he must bow becomes the paramount 

political influence, and his legal sovereignty is no longer 

* » _ 

* For theory o! political sovcreigwty the siuJent may consullf 
A. V. Dicey, Laio of tJie Cortstiiutton ; i>avid O. Kitchio, Principles of 
StaU Interference ; Sidfj;wick, Elements of Politics, chap, xxxi,, and 
M'Kechnie, Slate and IndiMwil, chaps, ix. and x. All of these 
auibonties consider the distinction between legal and political sore- 
teignty jt>oth tenable and \Wluable. • 
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the final seat of actual power. Or let us suppose that a 
monarch habitually obeys a priest, not from fear of the 
extra-mundane penalties threatened by the latter, but 
from fear of finding it difficult to obtain obedience from 
his subjects if they believe him •to be a special object of 
God's anger — we shall agree that lie no longer possesses 
completely sovereign power." Following upon thia line 
of argument we miglit well expect to find that the legal 
and the political sovereigns would but rarely coincide. 
In one state the priesthood, in another tlie military or 
landed classes, in another the personal entourage of the 
king or the ]iredominant influence of a metropolis, might 
supply the real motive power that controls the public 
administration. 

Hero it might well be suggested that the sovereign 
political power would in many cases lie with the general 
mass of the people, or at any rate with the general mass 
of voters, who may constitute in democratic countries 
practically the entire adult population. Austin himself, 
in this particular, f(‘ll into an amazing error in that ho 
attempted to attribute not the political, but the legal 
sovereignty itself to the body of the electorate. The 
fallacy ^ is here obvious. For although the voters are 
empowered by law to elect members of tlic legislature at 
stated intervals, th(*y have (legally) no power of politiojil 
action beyond this. Unefer most governments they 
cannot pass a law or negative measures of the legislature. 
In Great Britain, for instance, the Parhoment (legally 
speaking) would be perfectly competent to pass a law 
declaring its own cxist<?ncc permanent and robbing the 
voters ©f tlieir electoral privileges. Only in a country 
*Vhere the system of the initiative %nd the reforendum ® 


* Prufesw Pid^wick, in an Appomlix^lo his Elements of PdilicSf 
demonstrates the absurdity of Austin's 

• See Part II., chiAiJ. iv., below, Judiciary and Kloctorate.** 
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were made obligatory and univereal could the electors 
be said to be legally sovereign. But without falling into 
this confusion whereby Austin mars the precision of his 
own system, it may be^ argued with much pkusibility 
that th# ultimate political sovereignty rests with the 
electorate. Much, however, nuiy be advanced against 
this view. Is it not quite conceivable that the voters 
themselves may be under the dominance of a priesthood, 
or practically under the dictates of the landowners or 
aristocracy or some particular class? In such cases the 
political sovereignty would have to be traced a step beyond 
the electorate. Is it not, moreoviT, to be supposed that 
in cases where \he electorate is restricted, as, for instance, 
by the exclusion of women, the voters may be influenced 
b> the non-voting class ? It does not seem to follow that 
the vot(}rs of a democratic country always and of necessity 
Represent the final and ultimate source of authority. 

” 5. Criticism. Indeed, the more one searches for thia 
final authority the more it seems to elude one’s grasp. 
At its first statement the idea of a ])oliiical sovereignty 
appears eminonily reasoiuible. On closer examination it 
becomes a sort of political “ first caUse,’* and is as unlind- 
able in*tlie domain of politics as in that of physics. The 
moment one pusses frtun the dry certainty of the Austinian 
conception of legality, all is confusion. The particular set 
vOf persons in a modern stjite who are invested withS 
unlimited law-making power arc a definite and findixbl^^ 
vbody. The particular person, or set of persons, whose 
jwill is in njality supreme, fades upon analysis into a vague 
complexitjy. 

Professor Ritchie £^d others have sought to avoid this 
difficulty by laying down the theory that the ultimat^ 
repository of political ppwer is always found in the mass 
of the people. By whatever routes it is traced, whether 
directly through electoral jwwer, or indirectly through 
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influence, intimidation, or potential rebellion, the final 
source of authority is here to be discovered. “ The 
people ” possess the physical power. In the last resort — 
the appeal to force — they are bound to prevail. Any 
form of ruh*. to which they submit exists theretere only 
by virtue of their tacit consent. We have thus a theory 
of ]K)[)ular sovereignty carried to an extreme point. •Such 
a theory lUxis not content itself with saying that the people, 
the majority of the people, ought to possess the supreme 
power, but that in all cases they actually do jwssess it. 
Having the physical superiority which would enable them, 
if sufllcieutly })rovoke(l, to annihilate the existing govern- 
ment, there must alw*ays be* limits to the e,^^.^^nt of coercion 
that tliey will suffer. Obedient UvS they may be within 
these limits, they are in tin* last resort the masters. The 
consent by which they permit th(j existence of the govern- 
ment is a tacit, and perhaj)s uneonscioua, acquiescence, 
rather than the explicit formula of contract that was 
present to the minds of Kousseau’s citizcjis; none the 
less, it is true that they do give this consent, and that it 
is the real universal basis of political sovereignty. The 
Czar of all the lUissias,” sjiid Mr. Ritchie, “ rules by the 
will of his people, as much as does the executiv<5 of the 
S^Yiss Federation/' ^ 

Attractive as is such a tjieory of popular sovereignty, 

^ ProfejswoT Ritchie inchulort in the st.urccs of j>olitieal power all (hoso 
influences, lustorical anti actual, which contriUitc to the prcHeia dis- 
ptiaition anti opinion of the governed. “ ultimate political aovtj* 
rcignty is iitU the dclcrniinato number of m^rsous now existing in the 
nation, but tho opinions and feelings t»f those pei-sons; and of theso 
opinions and feelings the traditions of the post, the needs of tho present, 
And the M the future all form a part,” In tho caso of Yho Kiission 
woplc, Mr. Uitchvo argues that ” the hclief ia the Czar’s dirine nght b 
tne source of his imwer, anti the ground of nig obodienoe.” • A similar 
point of view apix*ai*a in M’Keelmie’s State and Jndindual : ” The 
effective force <»f a nation nuiiains with ll^^ whole body of its members, 
whatever forms of e-vprcHsion or outlet it may find, and whatever 
may bo legally empowered to act or think fcgr it. Tbo real or ‘ political ’ 
sovereign lirs in tho Vill of the people.’* 



THE SOVEREIGNTY OP THE STATE 63 


it rests upon grounds essentially fallacious. It assumes 
that the superiority in actual physical force must of neces- 
sity rest with the mass — the majority — of the people. 
To suppose this is to leave altogether out of sight the 
question military equijftnent, organization, and mutual 
understanding. A nation of a million unarmed men 
could Easily be overawed by a force of a hundr(‘d thoimnd 
soldiers equipped with modern weapons, and acting as a 
disciplined unit. Because a hundred convicts “ acquiesce ” 
in the control exercised by a dozen armed sentinels, it 
cannot be argued that the power of the sentinels rests 
either immediately or ultimately upon the consent of 
these convicts.* Whatever was the true interpretation 
of the political cohesion of Russia before the war, it is 
at least conceivable that the support extended to the 
autocracy by the army in its pay may have had as much 
to do with its maintenance as the goodwill of the people 
at large. It seems eA'ident upon examination that the 
numerical majority is not of necessity always the stronger 
po'wor. It becomes so only in proportion as it enjoys the 
advantages of organization, equipment, and ability to act 
on a preconcerted plan. Hence, in order to make the 
theory ol political sovereignty sbmd upright, it is necessary 
again to shift the ground and to claim that the ultimate 
sovereignty lies not with the inass of the people, nor with 
the numerical majority, but with tJie strongest group of 
persons trained to act together. But since a group is 
usually trained only ,to act together in a prescribed way, 
and at the dictates of a particular person or set of persons, 
it is clear that it is not the collective will of this armed 
force itself which exercises the supreme control, bftt that 
of the person or personS whom they are individually trained^ 
to obey. Thus the search for ultimate sovereignty relapses 
into the same vagueness as before. 

6. Dual or divided ‘sovereignty. The peculiar situ- 
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tion of the United States in reference to the exercise of 
supreme and unlimited power lias given rise to another 
attempt to alter this universal formula of a single sovereign 
body, In this instance, as already said, neither the federal 
government nor the governmeut^of an individuahstate has 
unlimited power. The precise nature of the constitu- 
tional power of the two was long a subject of ifiteuse 
controversy. In this controversy there was developed 
the theory of a divided or dual sovereignty. According 
to this doctrine the totality of sovereign power was divided 
between the state and federal governments, each of which 
was sovereign in its own province, but was legally limited 
outside of its own province by the sovereignty of the 
other. Such a view of sovereignty is utterly inconsistent 
with the conception of sovereign power discussed above, 
The proper application of the analytical view of sovereignty 
to a federal government will be discussed in dealing with 
the general subject of federal organization. 

Recent criticism of the doctrine of sovereignty. Of 
lute years tlie doctrine of sovereignty has been subject 
to further criticism from a somewhat different point of 
view. It is argued that the organization which w’e call 
the stfit^ is only one of the controlling forces represented 
in the cohe.sion of society. Such powerful organizations 
as the chuK'hcs, the labouj; unions, and a variety of other 
groupings and affinities possess in real fact, it is said, 
so great an authority over individual life and conduct, 
that any tiioory of social control wjiich ignores them is 
barren and meaninglcsvs. “ One begins by thinking Austin 
self-evident,” says Dr. J. N. Figgis; ** one learns that 
many <Juallficatiou.s have to be made, and fmally one ends 
‘by twating his whole method as abstract and tlifeoretic.” ^ 
It becomes necessary, therefore,^ from this point of view, 
^ J. N. Figgis, ChurcJiM in the Modern Siaie (2ad editicqi, 1914). 
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to study not merely the mechanical operation of command 
and obedience in which Austin seeks to depict the entirety 
of the state, but group forms which give reality to society 
itself. The point of view in question received a great 
stimulus ftom studies such m tliose of the German jurist, 
Otto Gierke, and the work doue in England by Professor 
F, W. •Maitland under the inllueucc of German thought.' 
In our own time the idea that the Aiistiiiian state is not 
everything, is enhanced by the increasing scope and power 
of labour unions, and, still more, the increasing applica- 
tion toward social control of forces that act not through 
the state, but in defiance of it. Such things as “ direct 
action,’* “ genertW strikes,** and plebiscitary votes of vast 
numbers of workers, or a direct mandate from the Pope 
in regard to Bolshevism, illustrate what is rai^ant. In 
proportion, then, as groups and associations, historical 
and actual, are deviated in importiince, the state and the 
law are miniini/ed, The mere empliasis laid on groups,** 
writes Mr. Ernest Barker, “ in itself affects our th(^)ry of .,, 
the stvate. We see the state less ns an association of indi- 
viduals in a common life : we see it more as an association 
of individuals, already united in various groups, each with 
its common life, in a further and higher group for a furtlier 
and more embracing common purpose.*’ It is, liowever, 
open to the Austinian theorist^ to reply that this line of 
criticism serves only to confuse <ho issue as to what the 
original Austinian theory jmrporied to be and to do. It 
wras not meant, he njay say, to deal with all aspects of 
otganused humanity, but only with one. Ita significance 
lay in the fact that it did actually separate out one thread 
from the skein and follow it to its end. Its^very ahstrac- 

* See F. W. Maitland, Political Thcorus in the Middle Agc^^ (1900), 

• Ernest Barker, Political Tft^ghi m England from Herbert Spencer to 
iht Pretmt Day (1915). 

F * 
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tion was its strength. It afforded a clear view of the 
nature of existing legal rights, without professing to have 
anything to say about historic origins and development, 
or tlic relation of legal rights to public opinion and general 
morality. The future of the controversy thus opened will 
probably depend much upon what happens to the coercive 
powers of the state among the newer forces of our jjlresent 
environment.^ 
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CHAPTER V 


THE LIBERTY OF THE INDIVIDUAL 

1. Fonuulatiou of tho idcA of civil liberty; its dependence on a coercive 
sovereign power — 2. Special senses somelimes attache<l to the tonn 
** liberty.*’ — 3. Organic theory of the state. — 4. Criticism. — 5- Elab- 
orate analogies of Si)©nccr, Scliftlfle, etc. ; the jH^rBonality of the State. 
-“6. Criticistn. 

1. Formulation of the idea of civil liberty ; its 
dependence on a coercive soverei^ power. The 

fcxmxilatioii of the theory of the sovereignty of the state 
does not exhaust the consideration of the relations existing 
between the state and the individual. The i)rcsent chapter 
is to be devoted to the further elucidation of the position of 
the individiuil tinder organized political control, and to the 
nature and scope of individual liberty. At first sight, 
the ideas of stfite sovereignty and individual liberty appear 
in slj|trp contrast. When we say that the state is legally 
supreme^ that there is no limit to its lawful power, and that 
the individual can have no lawful rights as against its 
authority, we seem to have denied the existence of individual 
bberty. A closer examination of the meaning i o be attached 
to the terms involved will serve to dissipate this view. 
It will appear that sovereignty and liberty, far from being 
contradictory, are correlative terms, and that no legal 
conception of individual liberty is possible without the 
assumption of a sovereign power. ’ • 

Let ujs*begm by obSbrving that such terms as “ liberty, 

“ freedom,” and “ free ” arc used in a variety of senses, 
and with great latitude of connotation. To Bacon and 
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to King James/* writes Professor Ritchie, ** a * free * 
monarchy meant an absolute monarchy, so that a * free * 
monarchy is incompatible with what we call ‘ free * govern- 
ment. The * liberties * of corporations, classes, or individuals 
mean their special privileges, amWhus involve conuiderable 
interference with * liberties * of the non-privileged. ‘ Free- 
dom of contract * may result in the practical bondage of 
one of tlie |)artii‘S to the other. A ‘ free ’ church may allow 
less ‘ liberty * of thought than cliurches which are not 
liberated from the state,** ^ To the dilficulties suggested 
by those special instances must be added the fact that the 
term “ liberty ’* is used also as a vague generality to stand 
for .something evidently desirable, and yet so simple in 
its nature as to need no further definition. It is freely 
assumed that every ouo ought to have complete liberty, 
and tliat every violation of liberty is an injustice, without 
the need being felt of any .special inquiry into the meaning 
of liberty itself. To reduce the t4‘rni to a definite and 
exact Hignificatioii w ill serve at once to destroy the mythical 
and impossible idea of individual freedom, in the light 
of which tlic coercive power of the state seems unjustifiable. 
Such an idea appears in extreme form in the assump|ion, 
already referred to, of a “ natural liberty/* enjoyed iby man 
independently of, and antecedent to, the oxi.stcneo of the 
state, and of which tlie institution of the state constitutes 
an abridgment. ‘‘What a "man loses by the social con- 
tract/’ .said Rousseau, “ is Ins mitural liberty and an ^m- 
limited riglit to anything tliat tempts him, which he can 
obtain.” 2 Of a similar character is the confused ideal 
of liberty which lies at the basis of anarchism, or the negation 
of the rtght’of eoerciou. 

V On examination it wdll appear tlMt such a concej>tion 

» nitclue, Natural R{ghLs,f'*}\tip, vii,. 

• Social Ccmlract, bk. i., chap. viii. 
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of liberty is impossible, except it be for one person omni- 
potent in power. The claim that a person in the enjoy- 
ment of natural liberty would have an unlimited right 
to anything he might dc|fre, would carry with it the con- 
laequence* that a great number of [htsous might have an 
unlimited right to the same thing. It is difficult to attach 
any meaning to the words “lii^ej^ty^’ and “ right that 
will make such a pro})osition anything but absurch Indeed, 
the statement is clearly self- contradictory and inconsistent. 

Liberty in its absolute sense,” says Lieber,^ moans 
the faculty of willing and the pow'er of doing what has 
been willed, without influence from any other source, or 
from without. ? . . In thi.s absolute meaning there is but 
one free being, because there is but one being whose will 
is absolutely independent of any influence but that which 
he wills himself, anil wdiose po%ver is adequate to his absolute 
will,— who is almighty.” It is clear, then, that a liberty 
of this absolute and unrestrained character is an impossi- 
bility for every individual at the same time. It can exist 
neither by the agency nor by the absence of the state. 
The utmost freedom of action that each and every individual 
can enjoy upon like terms at the same time is to bo com- 
pletely unrestrained in his actions in so far as they do not 
interfere with the like freedom of his fellows. Tliis con- 
ception of liberty, though limited, is entirely self consist/cnt. 
The liberty of one is not a contravention of the liberty 
of another. Sucli is the interpretation of liberty found 
in the famous Declacation of the Rights of Man, adopted 
in France in 1789 : Liberty consists in the power to do 
^vei^hing that does not injure another.” Herbert Spcnc.er 
expresses the same in what he cfills the formula of^ 

^ Fran« TJeber, Civil Liberly (1862). Liebcr (1800-1872). one of ihS 
most distin^isbed of American writerfl on political science, was for some 
tired a professor at Columbid College. Of his other works, Pohlic*d 
J/Aic« (1838) u perhaps the most important. 
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juaticc “ Every man is free to do that which he wills, 
pro\adecl he infringes not the equal freedom of any other 
man.” 

As thus conceived, liberty not inconsistent with 
the exercise of coercive power. On the contrSIry, since 
the freedom from interference can only be enjoyed by the 
forcible prevention of interference, liberty is seen*to be 
dependent upon the existence of authority. It is the state 
which guarantees this immunity to its citizens, whose 
“rights” are thus brought into legal existence by being 
clothed with the “sanction” or compelling force of the 
power of the state. The apparent paradox between a 
sovereign authority and a free citizen is*thus explained. 
No freedom, except for a single being, can be absolute and 
complete. Such frec<lom as can be enjoyed by all must 
from its nature imply a com[>ulsory restriction on the action 
of eacli. It is the office of the. state to effect this restriction, 
and in so doing to bring liberty into being. It is usual to 
attach to this conception of individual freedom effected by 
tlio existence of a coercive state the term “ civil liberty.” 

A further point of great importance is to be noted in 
connection with the present topic. It is true that liberty 
as thus defined is only ]>os8ible for the individual by the 
action of the state. It does not follow, however, that it 
is the duty of tlio sbite to find the ideal of its action in the 
maintenance of individual liberty ; that is to say, to confine 
its operating to (‘uforcing non-inlerference, and to extend 
its coercive power no further than is- necessary to prevent 
the citizens from interfering with one another. Writers of 
various schools, and esjiecially the individualists of the 
^earlier nineteenth century, have h^ld this to be the sole 
\luty of government. Tho. conception of liberfy seemed 
to them to imply that no infringement of the principle 
could bo justified. But the question naturally aris^ 
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wKetiber tile state may not be warranted in exercising a 
positive as well as a negative coercion over its subjects. 
(Jffay it not with reason interfere with and curtail the liberty 
of a citizen, provided that the general good or his own 
advantage is thereby fufthered? The full treatment of 
this question will belong to our discussion of the proper 
province of governuieut. All that need be noted in the 
meantime is that, whether the state is called upon to main- 
tain the liberty of the individual, or whether it is held 
advisable that the state should interfere with his actions 
in a 2>ositive form, the exivstenoe of liberty is not logically 
incompatible with the existence of the stiite, and can liardly 
be thought of as existing apart from it. 

2. Special senses sometimes attached to the term 

liberty.*’ The wwd ''liberty,'' in addition to the 
vague general use wliich wc have discarded and the definite 
conception of civil liberty which wc luive adopted, has 
also been used in political writings in other special senses.^ 
It is often used to designate a condition of national inde- 
pendence. When wo refer to the present liberty of the 
Greeks, or the liberation of the Poles as a result of the Great 
War, it is evidently in this sense that the word is used. It 
is perhaps convenient to use the expn^ssion “ national 
li^rj^ ” indicate freedom of this kind. 

In the next place, there is a use, of " lilxTty ** which refers 
neither to freedom from iliterference nor to national 
autonomy. W^hem we sjiy that the United States, France, 
and Great Britain enjoy the advantages of a free govern- 
ment, we mean thereby a government which is chosen by, 
and which is respon-sible to, the general body of tlie people. 
“ Liberty ** in this sense, or “ constitutional liberty,*' as 

^ An excellent analysis of the different political significations of the 
term is given in Profcssoik Seeley’s Intriluction to Political Hcienctf 
, lecturcii v„ vi. 
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it may be called, means popular government definitely 
established. Historically speaking, we often use the term 
** constitutional liberty ” to refer to instances where not 
all the people, but only a minority of them, exercised the 
power of controlling the governnJ^nt. In Englani previous 
to the reform and extension of the franchise (1832, 1807, 
1884), the power of government was vested in the hands of 
a small minority of the whole nation. Since, however, 
the body of the people followed in the main the political 
lead thus given, and looked to the minority in question 
(the voting class) to protect them from possible tyranny 
of the crown, we may s]>eak of this state of things us con- 
stitutional liberty. Strictly, however, the if^m ought only 
to be used of a government in which tl)e people rule. For 
if the name l)e applied to a system in which the government 
is responsible, only to a minority of the nation, it implies 
an iinw'arrantablo disregard of the political status of the 
majority. 

Certain AnuTioan writers have endeavoured to establish 
for the term “ civil liberty ” a connotation different from 
that explained abovc.^ They claim that most European 
WTiiers have unduly confused the idea of the state with 
that of the government; the state ought to mean that 
fundamental organization of the community by whose 
authority the govern ruont is created, and the pow^r of the 
government limited. Tlie f5)verument should mean only 
the ordinary mechanism of administration. It is in this 
sense conceivable that the state may set a limit to the action 
of the government as against the inclividual, and grant 
to the latter certain privih'ges or immunities with wMch 
the go\73inment may not interfere. These immunities 
e^pnstitute the domain of civil lib^^ty. In the^ United 
States, according to this view^ the organization of the stat^ 

fi 

* As notably J. W. Burgess. Science and CtmeiUnUotutl /*aw. 
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m found in the body that makes and amends the Constitu- 
tion. By the authority of this body it is forbidden to the 
ordinary government of the country (President, Congress, 
etc.) to interfere with the religion or the free speech of the 
individutl; the governiifeiit may not impose an export 
duty, may not make a law impairing the obligation of 
contacts, or confer a title of nobility.^ The civil liberty 
df the individual is therefore defined by such WTiters to 
I mean all those rights ilius granted to the individual by the 
I <K)nstitution-making power. Wen* all governments of 
the same form as that of the United Statx's this application 
of the term “ civil liberty '' would be felicitous and useful. 
But as applied* to the governments of England, France, 
Italy, and many other eoi mines a difficulty occurs. In 
England the Parliament (King, Lords, and Commons) is 
supreme. It is therefore (aceording to this interpretation) 
the state. It is also the government, ordinary and regular. 
It is hence not possible that it can forbid anything to itself 
by it« own authority, or guarantee the individual the 
possession of rights wliich it cannot h’gally set aside. The 
conclusion is obvious, 'Fhcre is no civil liberty in the con- 
stitutional law in Great Britain. To assert this is properly 
cquivalefit to asserting that there can be no civil liberty 
at all under the British government, I pass over the 
subject of civil liberty in the constitution of England and 
Franco for the simple and entirely convincing reason that 
there is none in either.” - This being so, it may well be 
• 

* Constitution of the United States. 

• Btugess, Pob'tiail l^cierice mid Constitutional LaWf Vol. I., part ii., 
bk. ii., chap. iv. Bui^psh d(jes not deny that there ia civil liberty in 
Great Britfun! but aays that it i« created by statute, not IW tlfc ronsti- 
tution. But hia position sei^a inconsistent. For he says ( VjjI. f., p. 174]Ls 
that individual liberty “ is a domain in which the government shnll nov 
penetrate.** But in discuBsing civil liberty under the British and French 
flystems, he assorts (Vol, I., p.i202), Kvery particle of civil lilicrty in 
both systems is at all times at the mercy of the government.” 
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doubted whether the term is appropriately used iu the 
Significance thus attached to it. A definition according 
to which the citizens of Haiti enjoy a wide measure of civil 
liberty, wliile those of Great Britoin and its colonies possess 
none at all, becomes a little absutd. 

3. Organic theory of the state. The question of 
liberty and sovereignty as hitherto discussed has been7)Urely 
one of legal relations. It forms, however, only a part 
of tlie wider question of the general relation of the individiial 
to the state, or to society at large. The view that is to be 
taken of the position in which the individual stands towards 
the state is of the liighest importance, for on it will depend 
our decision as to the proper province of thc^ction of govern- 
ment. In what has been said in the present chapter and 
in connection with the statement and criticism of the 
doctrine of the social (jontract, referouce has been made 
to two conflicting points of view. In the one instance 
the individual is looked upon as a separate self-contained 
unit who joins with his fellows for the formation of civil 
society in a ])urcly mechanical fashion. The state from this 
point of view becomes merely a numerical aggregate. 
It is not justifictl in interfering with the individual further 
than to ]>Tevent his interference with any one clue. Such 
a’ theory of Bocial relations is often spoken of as an arith^ 
metical, mechanical, or pionadistic theory of society.^ 
We have alrendy scon fit iu dealing with the social contract 
to reject such a view of the relative .status of the individual 
and the sUito. , 

As opposed to this we have at the other end of the wjale 
what has already been referred to as the “ organic theory 
^ of society,” or of the state. This theory, either enrire or 
* in partial form, occupies a large place in thef economic, 
political, and Eocial philosophy, of our time, and merits, 
* Se© J. S. Mackenzie, Introduction to Social Pkilowphy^ oiiap. iii. 
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tierefore, a careful examination. Whatever be the earlier 
origins ^ to which it may be traced, it assumed a great 
proimnence at the hands of various German writers of the 
middle of the nineteenth century, who advanced it in 
oppositidh to the more mechanical view of society held 
by the dominant individualist school in economics and 
.political philosophy. The central idea of the theory is 
to endeavour to set aside the contrast between tlie individual 
and the state by amalgamating them into one. It discards 
all such ideas as mutual contract, reciprocal service, 
infrangible immunities, etc. It views the state and the 
individual as part and parcel of the same thing, both of 
them being influded in what may be called the social 
organism. As is the relation of the hand to the body, or 
the leaf to the tree, so is the relation of man to society. 
He exists in it, and it in him. As it is impossible to consider 
that the hand has a separate existence from that of the 
])ody, so is it impossible to divorce the individual from 
society. The antitltesis, ihereforc, between the single 
citizen and the collect ivo state rests upon a false hiisis, 
and implies a view of society that is contrary to fact, 

4. Criticism. In criticizing this tliecn-y it is first neces- 
sary to^know to what extent the statement that society 
is an organism is intended to be true. Some writers liavc 
advanced it merely as an aiyilogy designed to elucidate 
by a striking conj})arison the nature of social organization. 
Tlie continuity and gradual evolution of the state, tlio 
insensible gradations by which it develops in efficiency 

^ The philosophy of the Creeks may bo said to afford the first begin- 
nSfiga of the organic theo^)^ “ Man,** says Aristotle, “ is a political 
animaV* aiad the whole tendency of (Jreek political thought was to 
insist on the subordination of the individual to the state. See K. Barker, 
OreeJt Political Theory But tho elaboration of the theory antf 

its oxpfcss application to the problem of govern mental interference 
belongs to the nineteenth century. 8uch a view could only attain its 
fnU significance after the establishment of the evolutionary theory of 
the biological world. 
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and complexity, are compared to the growth of a plant 
or aiiiinal. The different departments, councils, officials, 
etc., which are found in a modern administration, present 
in their specialized functions ^nd adapted ca|)abilities 
an analogy with the special organs of a living Structure. 
Tlie single individual, without whom the state cannot exist, 
and whose activities presuppose the existence of the^^state, 
suggests the germ cell which forms the basis of a living 
organism. Viewed in this light, the organic theory has 
met with a v(*ry wide arceptaiice, especially by the modem 
German school of writ ers on the social sciences. It is indeed 
difficult to quarrel with this or any other contention as 
long as it remains merely in iJie form of analogy. When 
we say that society is like nn organism wc are expressing 
an opinion of a very imlefmite character. Tlic point of 
the stiitycment will depend on tlie amount of the likeness. 
In one sense every man is like every other; in another 
sense ea(di man lias a different a])poarance. To say, there- 
fore, tiiai there are certain things about society which 
suggest nn organism, is to say what is hardly open to 
refutation. The real point of controversy comes in when 
we consider liow far our opinions on social and political 
problems are to be affected by this view. Is it to be looked 
oil merely as an interesting and ingenious conq^arison, or 
are we to see in it a profound truth in the light of which 
the actual solut ion of social difficulties is to be sought ? ^ 

It may ])erhaps be rcasonalily claimed that the importance 
attached to this view by many sciciological writers is 
altogether exaggerated. It is hard to see in w^hat way 
it off<*rs a„ practical programme or line of direction in 
^dealing wdth applu'd politics. The mdividunlistic theory, 

* 'Hie Iftltor is th#* opinion expressed by Mr. M'Kochnie in bis 
and Individual, part i., ohap. i. “ Tliis tfieorv.” ho writes, is not only 
correct, but contains the gcmi of the whole truth of Political Philosophy.^' 
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dictating the abstinence of the state from aU positive 
interference, had at least the merit of indicating a recog- 
Di;sable course of conduct. The utilitarian theory, pro- 
pounding the greatest good of the greatest number as the 
goal of sdfeial effort, offers also an objective {)oint theoretic- 
ally distinct, however much its special applicatit)ns might 
in praRftice be open to dis])ute. But the organic theory, 
in telling us that we and our institutions grow and are 
not made, hardly offers a practical guide to political con- 
duct. It is impossible that we can sit pobtically passive 
and watch ourselves grow, and it is inconceivable that 
the theory ought to be iuter])reted to obstruct all deliberate 
volitional effort, hnd to substitute for it a self-contemplating 
passivity. To regard the organic theory of society as 
offering a definite solution of any social probhiin seems 
erroneous. The true piirj)ose tliat it has served has boon 
in helping to destroy the once prevalent conception that 
individual liberty must a priori be a good thing, and needs 
nut to be considered on its merits. 

6. Elaborate analogies of Spencer, Schaffle, etc. ; 
the personality of the state. By some authorities the 
organic theory has been supported not as a useful analogy, 
but as a* literal truth. To establish this fact they have 
analyzed in great detail the industrial and peditical structure 
of society, and shown that conforms to the general 
organic type, and is therefore literally and actually an 
organism. Of such analysis, that offered by Herbert 
Spencer is the most familiar, Spencer,^ it is true, does 
not entirely identify the social organism with the living 
organism. Society, he says, is an organism, but it is 
not comparable to any particular type of individual organ- 
ism, animjtl or vegetable.” The analogy tliat he institutes, ^ 
however, is carried into Siich detail as to stop little short 

* 8©e Principles of Sociology^ part ii. 
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of identification. ITie first point o^ resemblance is found 
m the fact that societies, like living bodies, begin as germs 
(small wandering Iiordes of people), and increase continually 
in mass and in comple.xity of structure. In both cases 
tius increase iu mass is effected either by simple ufUltiplioa* 
tion of the units or by union of groups. Thus the organic 
integration of plants of the lowest order, which irtirease 
into a larger form by “ clustering ” into one, is compared 
to the amalgamation of primitive tribes. Multiplication 
and fusion of imits may, in both animal and social growths, 
proceed simultaneously. The progressive complexity of 
structure is shown in tlic development of society, as in the 
development of plants and animals, by eftnstont differen- 
tiation of spccLil organs for the jierformance of special 
functions. In a rudimcnt-iry animal organism the same 
apiiaratus acts iu au imperfect way as stomach and mouth, 
or ns stomach ami ,skiu. Gradually each of these separate 
organs is evolved and restricted to its own fimction. An 
original spinal axis of an elementary character becomes 
separated into its vertebrated psuts, the head differentiated 
from the backbone, and the brain from the skull. So in 
society se])arate classe.s— kings, priests, medicine men— 
are differentiated from the original mass, and assigned to 
tJxar peculiar activities. The division of labour in the 
society, 08 in the animal, quakes it a living whole. The 
industrial division of occupation among weavers, iron- 
workers, food-growers, etc., corresjjonds to the independent 
functions of stomach, heart., and Jungs. The original ‘ 
structures arc found, on examination, to resemble closely 
the bodily stnicfuros. S{)encer speaks of a manufacturing 

v‘r"i *■ ” certain good.s; a seaport town 

scharges and absorbs” them, performing a ‘duty like 
that of the pores of the skin. Sjciety has its “ sustaining 
system," or parts devoted to alimentation. These are iho ' 



THE LIBERTY OP TllE INDIVIDUAL 79 

great productive iudustries— the agrioultural areas, the 

iroUHsecreting ” districts, etc. There is also the dis- 
tributing system— the roads, railroads, and canals, which 
serve as the blood-vessels^ of the social body. The press, 
the tele^ph, telephone, etc., serve as stimuli, by which 
the nerve centres are moved to action. Finally, there is 
in soefety, as in the living organism, the regulating system, 
— uervo-motor ” in the one, “ governmental-military ” 
in the other. Those arc evolved by the struggle for survival 
against the rapacity of other organisms. The successive 
improvement of the organs of sense and motion have 
ittdireetty resulted from the antagonisms and comixjtitiou 
of organisms with one another/* The wars between societies 
originate governmental structures, and are causes of all 
such improvements in these structures as increase the 
efficiency of corporate action against environing societies. 
The special application of this last comparison lies in the 
argument advanced by Spencer that the governmental 
organ, like every other, should confine itself to the i)articular 
functions for which it has been evolved — protection and 
defence, — and should abstain from wider action in the field 
of positive beneficence. 

As atfeady said, Speiiccr docs not completely identify 
the social organism witli the living plant or animal. The 
chief difference is found in thjf fact that wliilo the parts 
of an animal form a concrete whole, society is discrete ** ; 
in other words, “ while the living units composing the 
one are bound together in close contact, the living units 
composing the other are free and not in contact, and are 
more or less widely dispersed.** Hence the ^>oliticul or 
social body is sensitive^only in its units, whereas the animal ^ 
Organism has a ** sensorium ** in which its sentient existence* 
is centred. Even this ^distinction Spencer is unwilling 
to unduly emphasize. The units of society, though not 
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in physical contact, affect one another through the 
influence of language spoken or written; there is thus a 
psychological continuity where physical coherence is 
lacking. 

A still nuue complete presentation of the social tlrganism 
is offered by the late Albert Schaffle, the distinguished 
Austrian statesman and economist, in his Structure anfl Idfe 
of the Social Body. Here the comparison of social wdth 
animal forms is carrie<l to an extreme point, stopping little 
short of com])letc identification, though the author professes 
to be mindful of the dilTerences existing between the two, 
and avoids the explicit use oi the term “ organic.^* Schiiffle 
speaks of the “ inorpJiology ’’ and the “ |)hysiology ” of 
society, the “ social limbs of tochni<]Uc/’ etc. Jf the whole 
of hisS vast work is to bo viewed as an ami logy, it reaches 
the point where such elaborate comparison ceases to be 
either of interest or profit. Others of the modern Con- 
tinental writers — for instance, Gumplowitz, tlie Polish 
publicist, in his Socwloyical Idea of the State (1892) — flatly 
and absolutely hold that the organic nature of the state 
is to be considered not as an illustration but as a literal 
fact. Of a still more extreme character is the contention 
of several of the Orman theorist. s that the state is a' person. 
The claim that the state, or, if one will, the government, 
is a jicrsuii iu a purely legfj sense of tlie term is"' what no 
one wiU deny. The government being an owner of property, 
a collector of ta.vcs, a bomiwer of money, etc., can un- 
doubtedly be clothed with an abstroi:! personality. But 
the wrikns in question — Gierke, for example, in his jPuwda- 
mc7Ual Co7iccpts of Public Law ~ go beyond this. With 
them the persmiality of tlu' state is not abstract but actual ; 
^ut of the “ social side of each individual compbsing the 
state is compounded a new person, a totality of purpose 
which is the true constituent element of personality. 
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BlirntBchli oven determines the sex, maintaining that the 
state is male and the church female.^ 

6. Criticism. This extreme theory of the personality 
of the Bt^te it is hardly nucessary to criticize. It belongs 
te that class of abstractions which may mean much t-o the 
nation^ that originates them, but wliich seem to dissolve 
in passing through the prism of Anglo-Saxon literalism. 
Bie general'organic tlioory merits, however, a special treat- 
ment * Interesting as is the parallel between the collective 
aspect of humanity and the life of a single organic unit, 
the differences between tlie two appcin* on im])artial 
examination so grciit that the analogy cannot be looked on 
as a true guide to social policy, or a true expression of man's 
riations to his environment. The difference that Spencer 
masks under the cognate terms “ concrete " and “ discrete,'* 
is in reality of a fundamental character. In neither the 
physical nor the metaphysical sense of the terms is it true 
that the individual is literally a part of society. The exist- 
ence of each human being is a fact apart. The “ existence '* 
of society is only an abstraction. Society has no single 
brain, no “ social sensorium " ; it lias no single physical 
life. This distinction is tlioTcforo more than a mere diver- 
gence of special qualities. It is essential and absolute — 
it is the difference between “ black " and “ white,** and 
between “ yes *’ and ** no.” Ewn if we accept the analogy 
as only an analogy, it does not follow that it is always a 
proper guide for our social conduct. Too great an amal- 
gamation of the individual and the state is as dangerous 
an ideal as a too great emancipation of the individual will. 
Individual variation, individual unlikeness,” jind* in a 

^ On the aubjcct of the pArsooalUy of the state, ooasult also JelJinek, 
Jttgetfietne Staatskhre (1000). 

• For the criticism of the onj^nic theory, see J. 8, Afackenzie, Intro- 
diotion to Socioi Philo$<yphy^ chap, iii., and W. W. Willoughby, The. Nature 
e/lfte 8tc4et chap. Ui. 

G , 
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senses individual isolation of effort is as necessary for the 
welfare of inankind as collective activity and mutual 
support. The organic theory of society, deprived of its 
ingenious biological s(‘tting, presents only one ph^c of the 
truth, erring in one direction as much as extreme individual- 
ism has erred in the other. 
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CHAPTER VI 


RELATfON OF STATF.S TO ONE AN«VrHF.R 

I. External aapect of tho stale; its oonduot lowards other 

statea. — 2, Evolution of intemattonal relatioiiH : lirat, secoml, and 
Ihini {K'riwla 3. Seo|>(i and content i>f international law. — -t. Pro- 
priety of the tenn. — r>. International arbitration. 

1. External aspect of the state ; regulation of its 
conduct towards other states. A'icwed in a purely 
til oretical light, every state is an absolutely inrlependent 
unit. Its sovereignty is unlimited, and it rendtjrs political 
obedience to no outside authority; it has no organized 
coercive relation with any other political body, Such 
theoretical isolatif>n is the prime condition of its oxiat<»nce 
as a st.ate, and its political inde]jerKlence is one of its 
essential attributc.s. Tliis is what Hobbes meant in saying 
tliat, in reganl to one another, separate, states are to ]>© 
viewed as in a ** htate of nature.” Yet while this is true 
in a purely formal and legal sense, it is nevertheless tho 
case that in actual fact different states stand in close 
contact with one another a variety of ways. Tho 
mutual intercourse and communication of their citizens, 
trade, commerce, and various common intcre.st.s, bring 
separate states into •jjermanont relations demanding some 
sort of regulation. The fact that in the civilized world tho 
citizens of. one country very largely alia re in tjie thought, 
tho art, and the litepitiirc of neighbouring communities^ 
runs counter to the idea of political exclusiveness. The 
political as well as the social and cultural institutions of 
any modern state are largely affected by its contact with 
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other states. Especially is this the case where the citizens 
of countries politically separate speak a common langoc^ei 
and where a kindred descent enables them to look back to 
the same history and traditions^in the past. 

It is, therefore, easily understood that in the Evolution 
of their dealings with one another in relation to diplomacy 
and civic intercourse the action of modern states slwfws an 
increasing tendency to conform to a generally recognized 
usage. Even tlie conduct of war conforms, in theory at 
least, to a code of regulations designed to mitigate the 
suffering it involves, and to reduce to a minimum the 
injury it occasions io the commerce of the W(»rld. These 
rules and usages which regulate the peaceful intercourse of 
independent nations, and indicate a recognized method of 
warfare adopted by general consent, are not io be regarded 
as fixed and f)crmanent. They urc rather in a formative 
and itiiperfeet stage of development. But the study of 
modern political institutions is not complete without an 
analysis of the nature of the bond thus created between 
different states, tlie extent of its obligation, and its especial 
significance for the future. Political science must take 
account not only of the internal organization of the state, 
blit of its external relations in so far as they slksume a 
regular and definite character. 

Imperfect as they are, rules which determine the 
conduct of the general body of civilized states in their 
dealings with one another arc termed ‘ Intemational 
Law/ ^ The question at once arises whether the exist* 
ence of such regulations can be harmonized with the 
sovereignty^ of the individual state. As we li|ive under* 
^siood it, the term ‘‘ law is propejjy to be restricted to 

^ This is tJie doliiiithni given by Pn>foE5Sor T. J. I.&wronce (/iifmkl* 
twrktl Lrttr, chap. i.). Tn al tempting to define international law one 
meets at unce the difficulty as to the extent of ita sanction. 
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the command, express or tacit, of a supreme coercive 
authmty ; wo have seen that it is probably inexj^edient to 
Uise it in reference to cuatomarj^ observances not deliberately 
controllable by a political superior. In other words, 
^*law*’ Has been restricted to mean the command of the 
state, the two terms being correlative to one another. 
Such teing the case, it is now to be asked whether the 
term international law ’* is i)roperly applied, and whether 
the sanction or coinpeUing force behind its rules and regu- 
lations is sufficient to entitle it to be considered as really 
law. To undertake Ihis inquiry it will bo necessary first 
to pass very briefly in review the evolution of international 
relations, and the interpretations put upon them in political 
theory, and, in the second place, to indicate the scope and 
extent of the rules of international law as now existing. 
By doing this, its true character, both as it is and as it 
may become, will be sot in a clearer light. 

2. Evolution of international relations ; first, 
second, and third periods. The evolution of inter- 
national relations may be divided into three great stages, 
llif first embraces the period from the origins of European 
civilization till the rise of the Roman Empire, the second 
extends *from that date until the peace of Westphalia 
(1648), and the third period from the peace of Westj)halia 
until the present day.^ Duriijg the first period wo find 
no recognition of international obligations as such. The 
claims and duties associated vith kinship were recognized 
as a bond between communities of a common descent and 
tongue. But between tribes and nations alien to one 
another there was no recognized system of peaceful inter- 
course or acknowled^d principles of legitimate warfare^ 
The tribefe of the Israelites observed in the dealings witHr 

* Division given by Lawronfie, IntemaUmal Imw. Peo also W^alker, 
MUlory qf Law 0/ Naitana , Ilalleck, Jntemahonal Law, chap. i. 
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one another the bond of common birth ; they viewed them- 
selves as forming a political system, each member of which 
had certain indefinite obligations towards the others, while 
all of them were disconnected from the outer world of 
Gentiles. In the same way tne city-states oF ancient 
Gri‘cce, though jealously guarding their j)olitical autonomy, 
felt theiUvselves bound by the ties of race to their lEcUow 
Greeks, a relation wdiich found its expression in the Amphik- 
tyonio Council, the federations of cities, and the observance 
of a rudimentary code of welfare. But towards the outside 
world — the barbarians, as the Greeks call them — no such 
obligations existed. Tn so far as the Greeks recognized a 
system of interstate rchitions, it was apjMicxiblc only to 
the Hellenic pco])le. The Romans, also, previous to their 
imperial aspirations of universal dominion, occupied the 
«4me theoretically isolated position. Rome, it is true, 
during the republican period of her history, entered into 
treaties with the kSatnnites and other Italian tribes. The 
Romans had also certain systematic observances which 
bear some resemblance to a code of international conduct. 
But the jus fcciale was merely a system of certimonial acts 
which constituted the formalities thought necessary for a 
declaration of war, the conclusion of a treaty, elbo. The 
jus gentium offers in its name a confusing analogy with 
international law. Its prci^se nature is a matter of some 
controversy, but it is safe to say that it was a code of 
regulationa which applied not to the dealings of one nation 
with another, but to the dealings of .citizens belonging to 
different nations. It took its name most probably from 
the fact that its rules were presumed to consist of principles 
of conduct common to the laws of all nations.^ But in 

* For the jtut gentium, see 8ir Henry Maine's Inhmational lam; 
HaUeek, Jntimational chap. i. Walker cites various instances of 
the term jvs gmtium useil in len^renco t^> international obligations and 
approximating in its meaning to public international law. 
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Houe of these crises do we get a standing theory of inter- 
national relations. Conduct towards outside nations might, 
of course, be influenced by motives of religion, of friendship, 
or of exj>edieney, but we find nothing approaching to a 
systemA/ized view of tWb relative position occupied by 
})olitical societies, cacli posses.sing towards the rest a 
defintte status with standing rights and standing duties. 

In viewing the vsecond ptTiod, that followjiig tlie establish- 
ment of the world-em]>ire of Rome, we find the outlook 
entirely changed. The Romans had made themselves 
masters of the known world, and from the pride of their 
exalted position originated a new theory of political r<‘la» 
tioDS. The umvcrstil sovereignty of a single power became 
the domimint idea, the theoretical ground-plan of political 
institutions. The idea of a common superior holding the 
supremacy over all the political subdivisions of the world 
appealed at onco by its grandeur and its logical consis- 
tency, Tt endured in theory long after it had vanislit'd in 
fact.^ Even as a fact, universal sovereignty, in territorial 
extent, if not in intensity, seemed at 1h(» time of Trajan 
(a.d, 98-117) to reach its realization. The “appenl to 
Caesar ” represented everywhere the recourse t«) a final 
authority. The actuality thus lent to tlie eonc(‘ption was 
strengtheued by the universality of the Christian religion, 
which became after the conversion of Constantine (a.i>. 
312) the state religion of the*imperial system. Even after 
the decline of the imperial jxiwer under the disni]>tive force 
of the barbarian ii^vasions, the idea of univcrsiil dominion 
as a necessary basis of political life still survived. The 
restoration of the Roman Empire by Charlemagne (a.d. 
800) served to give expression to this idea* But in the 

* * / 

* ]>aate, in hie De Afonarchia, arguing on the imperial wide of the 

grest controversy of the >Wddle Ages, undertakes to show the need of 
s singlje emperor, or sovereign, with power over all otherst 



88 TIIE NATUBB Of THB 

succeeding centuries l<he conception of the nature of the 
political constitution of the universe underwent a vital 
change. The Church presented itself not as a comple- 
mentary, but as a rival power. It became necessary in 
theory to divide universal dominion between thr secular 
and the spiritual sovereigns, whose conflicting pretensions 
helped to break do^vn the conception of a singlot final 
authority.^ The feudal tenure of land gradually brought 
into prominence the notion of territorial sovereignty 
(political power operative not as over a people, but over a 
certain territory), on the basis of which arose the modern 
theory of territorially indej)endcnt states. Finally the 
religious schism of the Kefoimation destroyed the ido.a of 
the spiritual unity of mankind. The Peace of Westphalia 
(a.d. 1048), which closed the Thirty Years* War in Centnil 
Europe between the forcevS of ('athoUcism and Protestant- 
ism, may bo taken ns indicating the close of the era and 
the final disappearance of the theory of universal 
sovereignty. 

During the third period —from 1048 until the present 
day— the theory of international relations has been reeon' 
structed on a new basis of political independence and 
territorial sovereignty. Modern international law is essen- 
tially the product of this period. At the opening of this 
Ota the destruction of the eailier system and the idea which 
accompanied it seemed to diave removed the basis of 
international dealings and to reduce the monarchies of 
Europe to the anarchy of the state of nature. The 
savagery of the European wars of *the sixteenth and 
seventeenth centuries threw into a strong light the need 
for a reconstruction of the theor}’ of the interrelation of 

s • 

* For the grc*t raodieeval controvorey between the Em|Mro and the 
Papacy, see Uryoc, //o/y l^omnn Empire^ an|} Dunning Fohti&U Themet 
Ancient and Medunxil. 
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political communities, now tiiat the idea of a single common 
superior, either temporal or spiritual, was no longer tenable. 
It was this situation which called forth the unritings of the 
great Dutch jurist, Hugo Grotius, in which were laid the 
foundations of modern Aternational law. Grotius and 
^hifl followers ^ found the basis for their doctrine of inter- 
national obligations in the reconstruction of the idea of 
a law of nature long ago assumed by the Stoic philoso- 
phers in reference to the relations of individual men. 
According to this doctrine there was supposed to exist in 
the very nature of things a code of moral obligations of 
man to man, which did not depend for its validity upon 
human enactment. It existed antecedent to any system 
government and law, and could be discovered by the 
nattiral light of reason. “ The principles of natural law,’* 
says Grotius, if you attend to them rightly, are in them- 
selves pafont and evident almost in the same way as things 
which are perceived by the external senses.** Such a 
theory of natural law is es-sentially fallacious, and, as has 
been already seen, it dinintegratos upon a cb>ser analysis.* 
Nevertheless it served a useful purpose in offering a possible 
starting-point for constructing a system of mutual rights 
and dutfes existing between states without a comjuon 
superior. This theoretical as8umptif)n of a determinable 
and universally binding law of nature, though it affords, 
historically speaking, the starfing-point of int,ernational 
law, is by no means its only source and basis as it now exists. 
The major part of it r/‘8ts upon the successive treaties and 
conventions by which the great states of the world have 

^ The chief Work of Grotius is his Dtjwe Betti ae Pacts (ieS25). • Piffeu- 
dotf (a German, for some titim «Sccrotary of State at {Stockholm) published - 
Wi ih jure Natural et Oewtum iu 1672; Bynkcrachoek's Quccstxones^ 
Jwis Pubtm appeared in 1737. 

* In reference to the history amd criticism of the theory of a law of 
DAtnre, ^Professor Ritohio's Natural Rtqhis may be consult^. 
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adopted certain more or less defined principles to regulate 
their intercourse witli one another in peace and war. At 
the beginning of the era stands the Treaty of Westphalia, 
to which all the Continental sovereigns of Europe (except 
the Pope and the Sultan) were parties, and in wlGch the 
reprosentiitives of civilized Europe unit/cd to proclaixn 
formally the erection, upon the ruins of world-sovcrf ignty, 
of an international system of states, unequal indeed in 
power, but claiming (;ach to be independent and each to 
exercise an exclusive jurisdiction within definite territorial 
limits.” ^ Of the later treaties some arc mainly concerned 
with the allotment of territory. Of this character is the 
Treaty of Utrecht (1713), which closed the long war against 
Louis XTV, and the Treaty of Paris (1703) at the end of 
the Seven Years’ War. In others a fundamental point 
is the recognition of sovereignty, as in the Treaty of 
Verswiilles (1783), recognizing the indc])cndence of the 
United States, and in tlie Treaty of Paris (1856), in which 
the independence and integrity of the Ottoman Empire 
is guaranteed - and whereby it is admitted into the 
public law and system of Europe.” In otlier treaties 
principles of conduct are adopted for future guidance. 
^.Thiis at the Peace of Utrecht four of the signatcAy powers 
accepted the })rinciple that real property confiscated from 
the subjects of an enemy should be returned at the close of 
the war. The treaty of 1§41 ® in regard to the navigation 
of the Dardanelles and the Bospliorus asserts tlie territorial 
jurisdiction of a state over adjacc^it waters. The inter* 
national law in respect to uciitral commerce and maritime 
capture has been the subject of a long series of treaty 

* Walker, riV., Patt T., chap. ii. • 

* By Circat Britain, Austria, France, Pruseiis^ Russia, aifd Sardinia. 

* Signed by Austria, France, Great Britain, Prussia. Russia, and 
Turkey. Sec Alison, IlUfoiy of L'uropf from the Fall of Napoleon^ Vol. 
VI., chap, xxxiv. 
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dauses. The principle that “ free ships make free goods/’ ^ 
adopted (from older precedents) by the United States in 
the French treaties of 1778 and 1800, gradually gained a 
general ^ent and was recggnized in 1856 in the Declaration 
of Paris, which accompanied the treaty already mentioned. 
An e<]|ually important instance of principles of international 
conduct consolidated by treaty is seen in the Treaty of 
l^ashington (1871), between the United States and Great 
Britain; here the duty of neutral powers to use a proper 
diligence in preventing their territory from being used as a 
basis of operation and equipment by a belligerent is accepted 
as a binding rule.^ 

Ifi addition to deliberate assent to treaty provisions, 
riafcions may express their adherence to rules of inter- 
national conduct in various other ways. Public docu- 
ments iasued by a state in the form of proclamations or 
manifestoes to its subjects on the outbreak of a war,* 
enjoining their obscQ^ance of certain regulations in reference 
to belligerents and neutrals, are of this class. A further 
source of international law may be found in the decisions 
of prize courts, or sjxjcial tribunals whose business it is to 
adjudicate on tlio legality of captures made at sea in time 
of w'ar. Lastly may be cited the opinions expressed by 
the great jurists who have written on the subject. It goes 
without saying that the mer<j opinion of any individual 
writer has of itself no binding force. But since all written 
laws and regukitions must be submitted to the process 
of interpretation, tht) opinion of an eminent specialist as 
to the proper interpretation of a recognized formula is 

* Seo Lawience, op. cit. 

* Text of Treaty, Art. Gf Seo Annual Register, IS71. ^ 

* Compaie in tnis connection the Britisli Order in Council of Augull 
1014, in ^ord to the Declaration of London. Much interoating 

in this oonneotion is found in T. Baty and J. H. Morgan, War ; 
its Comhet and Legal Results (1015). 
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evidently of force, and it Ras always been customary to 
cite as testimony the opinions of international jurists. 
Kent, in his CommmUxries} states the point thus: “In 
cases where the principal juris^ agree, the preOTunption 
will be very great in favour of the solidity of their maxims ; 
and no civilized nation that does not arrogantly set all 
ordinary law and justice at defiance wdll venture to disl^egard 
the uniform sense of the established writers on international 
law.’* 

3. Scope and contents of international law. Let us 

considtir very briefly the range of the subject-matter of 
the international code that has grown up on this basis. 
It presumes as its stijirting-point a number of separate, 
independent stales, all of which are absolutely equal in 
rights. “ No principle of law is more universally acloiow- 
ledged,” said Chief ‘Justice Marshall, “ than the perfect 
equality of nations. Kiissia and Geneva have equal rights. 
It results from this equality that no one can rightfully 
impose a rule on another. Each legislates for itself, but 
its legislation can operate on itself alone,” Next to the 
establishment of this cardinal proposition, comes the dis- 
cussion of the territorial limits of jurisdiction, the relation 
of the sovereign jiower of a state to the adjacent waters of 
its coast. AVith thi.s is connected the question of the legiti- 
mate raeaas of increasing territorial jurisdiction and the 
validity of claims arising from conquest, cession, original 
settlement, and so forth. Rules arc also laid down in 
regard to the jiurisdiction and responsibility of a state in^ 
reference to its subjects while resident abroad. These, 
with other questions of like character, constitute the . 
subject-matter of international law ^s applied to nations 
St |>eace with one another — the “ law of peace, as it is 
called. The larger part of the code, however, is occupied 

with the rules of war. Unfortunately international kw- 
* * , . ^ 
* Commtni^ritSy Vol, I., p. 19, r i' 
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hsB as yet never been able to offer any binding system 
according to which disputes may be settled in a peaceful 
manner. Even the existence of the League of Nations 
established by the principal Allied Powers in 1919, does not, 
^ will 1)S shown later, in and of itself, enforce such a settle* 
rnent. International law has also been compelled to 
' assttulls that controversies will in the last reaort be settled 
by force of arms. The best that it has been able to do in 
this case is to prescribe certain regulations whereby the 
conduct of vrar might be as humane as possible and may 
occasion the least possible injury to the property and 
commerce of nou-combatont powers. For this purpose 
international law as it existed before the Great War defined 
the legitimate agents and methods of war; it prohibited, 
for example, the use of bullets which occasion needless 
suffering, the recourse to assassination, poisoning, etc. It 
indicated for the use of beUigerents a system of communi- 
cation with one another by flags of truce, passports, and 
safe conducts. What was still more important, inter- 
national law contained an ehiboratc set of regulations in 
regard to the rights and obligations of neutral states in 
time of war; as far as possible it permitted the trade of 
neutral ships to and from the ports of belligerent powers to 
continue undisturbed. Only when the trade in question 
was with ports actually blockaded, or consisted in a com- 
merce of articles useful for purposes of w^ar, did it become 
legitimate for a belligerent power to interfere with it. It 
was in particular tlie law of neutrality tluit was exten- 
sively developed in the eighteenth and nineteenth cen- 
turies, and had come to constitute the most important 
port of international law. The extent to which the* whole 
basis and status of this code has been altered by the Great/ 
War is a matter of controversy tliat w ill be discussed in a 
later paragraph. 

,4* Piropriety of the* term. Taken altogether, this 
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systematized regulation of int^national dealings^ both in 
peace and war, presented an imposing appearance, and the 
code of rules which was thus adopted bore a strong analc^ 
to the internal or municipal r^ulation of any particular 
state. But it will be clear, from what has goilS before, 
that there was and is a difference between the two of an 
important character. The observance of the municipal 
law is compulsory upon the individual citizen. If he 
attemj>ta to violate it, he is restrained, or at any rate 
}mniahed after the fact by the physical force controlled by 
his government. But there is no such definite obligation 
upon the individual state to comply with the principles of 
international law. A .state which undertakes to violate 
them may or may not meet with puiii.shrneiit ; the stattt 
upon who.se rights (under i*)ternational law) another in- 
fringes may or may not r(\sort to arms; and even in the 
event of armed cuntlict, the injured ])Ower may meet W’ith 
defeat. It i.s true that, for a certain number of the states 
of the world now united in the Longue of Nations, there 
has come into existence a new kind of guarantee, or sanc- 
tion of rights and duties, covering a part of the field of 
international dealings. But it is oj)en to question whether 
the new situation is materially dilferent from that which 
prece<led it. 

It is on the grounds indicated that are based the (Titicisms 
of applicability of the term international law/' and 
of tlic status and character of its rules, that have fi'equently 
been advanced. I think, my Lords.” Lord Salisbury 
once said to the House of Lords, “ wc are misled in this 
matter by the facility with which we use the phrase inter- 
national law. International law has not any existence in 
the sense on which the term law usually understood. 
It depends generally upon the prejudices of the writers of 
the text-books. It can be enforced by no tribunal, and, 
therefore, to a^ply to it the phra&e Law is to gOme extent 
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'misleading,’’ The same objection is urged in detail by 
Austin (the leader of the English analytical school of 
jurists) in his LeAitures on Jurisprudence, Since, ais \iing 
to Aust^, the essence of ^ law lie^s in its enforcement, the 
name ‘‘international law ’ is improper; the rules in 
<juc5stion bei\>ng to the general domain of what Austin calls 
positive morality,” or rules imposed by current opinion 
(as also are the ” laws ” of fashion and the “ laws ” of 
honour), but not coercively enforced.* The regulations 
affecting the conduct of political status towards each other 
could only be termed “law” in the Austinian sense if 
there were in existence some superior power competent and 
willing to guarantee their enforcement. Such a power 
might be imaginwl as existing in the shape of a general 
federation or league of .states pledged to the recognition 
of the international code and united to prohibit any breach 
of it, Tn so far as the e.xisting League of Nations is recog- 
nized as exercising a coercive power over the states which 
compose it, it ropri'scnts an arrangement of this sort. 
But in {uoporlion as any such union becomes actually 
binding and pennanoul, it must in reality bring tlie asso- 
ciated nations into a single state. It might, therefore, be 
doubted whether, even in this event, the t>erm “ inter- 
national law ” would not still be a misnomer ; for “ nation ” 
in this sense being a political a^d not an ethnological term, 
the union of the “nations” under a single law^ %buld 
constitute them a single state. 

As against the point of view adopted in such criticisms 
of the propriety of the term “ international law,” various 
arguments may be adduced.^ In the first place, the^ objec- 
tion urged by many ^jriters® who adopt a restriettid con-^ 
notation of the term “ law ” may also be applied here? 

^ Austin. Juri/i^v4lctice, lecture v. 

• Sc5e JeUinek, lieeht t/^^r Modernm Slacfks, pp. 302-7, 337-41. 

* *See chap, iv., above. 
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We have ^en that law in its strict sense is not applicabfe^ 
to a state of society in which life is regulated to a large 
extent by custom, and to wliich the idea of deliberate 
enactment is altogether alien. Nor is the terj^ in its 
strict sense applicable to a community in which imperfect 
political organization or clironic anarchy renders the 
general obedience to regulative control spasmodiS and 
iincertam. Many writers have therefore preferred to 
expand the sense of the term “ law^ in order to make ite 
use extend to societies of this character, and recognize the 
existence of ‘Maw in the imiking,’* as well as of law* 
Viewed in this light, international law may be considered 
ns truly law, although as yet only in an inchoative stage; 
it becomes analogous, as Sir Frederick Pollock expresses 
it, “ to those customs and observances in an imperfectly 
organize<l society vvliich have not yet fully acquired the 
character of law, but are on the way to become law.’^ ' , 
5. International arbitration. Arbitration, or the 
settlement of differences between independent states in 
accordance with the adjudication of a third party, has, 
even in the form of a voluntary recourse to such a decision, 
only assumed any considerable proportions in the last 
hiidf-contuiy, and particularly since the establislimcnt of 
the covenant of the League of Nations. It is, of course, 
true that there have alvvi^ys been examples of disputes 
settled by the mediation of a third party. During the 
medifleval and early modern period, while the theory of a 
common superior still persisted, rcctourse was often had 
to the Pope ns an arbiter between contending princes. 
But such arbitration, except in the case of the, celebrated 
^award by Pope Alexander VI, diyiding the New World 
Saetween Spain and Portugal, and in a few lesser instances, 
was not applied to questions of great magnitude. In the 
seventeenth and eighteenth centuries internatiouJii. arbi-,^ 
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is scarcely found, but the circumstances of tho 
nineteenth centxiry especially favoured the development 
,pf the principle. The increasing costliness of war, tho 
. dislocation that it occasions, not only to the industrial life 
of the iJ^lligerents, but to that of all countries associated 
%ith them, the growing interdependence of geneml financial 
ind commercial operations throughout the civilized world, 
put a strong premium on any method of settling quarrels 
f^thout actual war. It is true, as most writers on the 
Subject point out, that as yet arbitration has not been 
applied to subjects of really vital imi)ortfmco. But there 
have already been instances of its use in cases in which, 
though neither national existence nor honour was at 
stake, pecuniary and territorial claims of great m;ignitude 
were involved. As between tho United States and Great 
Britain arbitration has repeatedly been employed, espe- 
cially for the rectification of boundary lines, as in 1827 in 
regard to the north-east boundary,^ and in 1846 for the 
botmdaries on the Pacific coast. Still more celebrated is 
the successful arbitration of the question of the American 
claim for damages on account of the devastations of the 
Alabapia and other Southern cruisers, a matt<^r which, by 
the Treafty of Washington (1871), was referred to a special 
tribunal, and ended in the award of a compensation of 
J16,500,000 to the United States. Arbitration was also 
Buccessfully employed in 1889 By the United States, Grc^t 
Britain, and Germany in reference to Samoa. There were 
m all in the nineteenth century over a hundred important 
caaes of arbitration effected by special tribunals or specially 
appointed umpires. 

4 further stage of development was seen in the attempt 
to constitute a permaifent tribunal for the settling of inter-/ 

\ ^ ThB award made in. this titee by the King of the Netherlands was 
tajected by the United States. 
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national disputes and in the conclusion of treaties to eiSeot 
a standing method of recourse to such a tribunal. Aftet 
vario\i8 proposals from important quarters in the closing 
years of the nineteenth century, a successful nlan was 
put into operation by a convention signed at Ime Hague 
by the Great Powers in connection with the Peace Con- 
ference of 1899. Under this agreement a perHianent 
court of arbitration was established. It consisted of a 
panel of distinguished jurists, of whom four were nominated 
by each signatory power, and from the total number of 
whom international disputants might select two each to 
act as arbitrators, the persons chosen themselves adding 
an umpire. The procedure to be adopted by the tribunal 
thus created was also prescribed. Recourse to the 
tribunal at The Hague, although not obligatory upon the 
signatory powers, nevertheless offered standing facilities 
for peaceful sottlemeiit very diiEcult to bring into being 
during the strained relations occasioned by acute inter- 
national controversy. 

The Hague Conference of 1899 made no definite arrange- 
ment for a second gathering. A second conference was 
proposed by President Roosevelt during the Russo-Japanese 
War. At the desire of the Czar the meeting delayed 
^till the conclusion of the war and met, as tlio Second Hague 
Conference in 1907. This conference undertook the further 
discussion and revision of tlie system of arbitration adopted 
in 1899, but was chiefly concerned with the consideration 
of the rules of war. The great divergences of view which 
had been apptircnt in regard to the maritime code war 
and neutrality and which were obviously being aecan^ 
tuated by the rapidly changing conditions of ‘offence and 
« defence, led Great Britain to invfte the chief ' European 
powers and the United States^ and Japan to a special 
conference in this regard. This assembly met in Londoii 
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m id09 and drew tip the Declaration of London^ the 
psKivisions of which the House of Lords refused to ratify. 

, The work thus accomplished by general conferences was 
luxther supplemented by snecial treaties among the powers 
which tflfereby pledged themselves to adopt a settlement by 
^bitration where possible. According to the International 
jPeace^ Bureau of Berne, one hundred and thirty-tlireo 
treaties of arbitration were condiidcd during the ten years 
following the first Peace Conference. In nearly all cases 
the agreement to submit to arbitration matters of con- 
troversy that might arise between two states was made 
wth certain reservations. Questions which involved the 
hadependence, national honour, or vital interests of a 
state were excluded from the operation of arbitration. Thus 
it was made a condition of the Anglo-French Treaty of 
1904, and of th^se identical with it, that neither the vital 
interests nor the independence nor honour of tlie two 
contracting stiites, nor the interests of any state other than 
the two contracting slates shall bo involved.*’ Such a 
proviso, unavoidable though it was in the existing state 
of public opinion, seriously impaired the theoretical com- 
pleteness of the arrangement, since each state must remain 
the judg®"bf its own vital interests, and might therefore at 
any time refuse to admit the applicability of arbitration. 
A few treaties made by ^esscr states, as notobly those 
concluded by Denmark with ItSly, Holland, and Portugal 
respectively, provided for the submission of controversies 
of every character to a court of arbitration. 

Within the limits indicated above, treaties of five years 
duration for references of disputes to the Hague tribunal 
were made, in identical terms, by Great Britain with France, 
Italy, Spain, and Gerdlany. These treaties provided that# 
“ difieiences of a judicia} order, or relative to the mter- 
pret&tion of existing treaties between the two con tractin g 
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parties, which may arise, and which it may not hare been' 
possible to settle by diplomacy, shall be submitted to the 
permanent court established by the convention of July 29; 
1899, at The Hague/* In the same way the United States 
had by 1910 concluded limiteS arbitration treaties with ^ 
twenty-four powers, among which were Great Britain, 
Japan, Gennany, France, Austria, and Italy. The^lareaty 
made between the United States and Great Britain in 
1908, and duly ratified, pledged those two states to refer to 
the Hague Court any controversies which could not be 
settled by moans of diplomacy, provided that the issues 
** did not affect the vital interests, the independence, or 
the honour of the two contracting states.** 

In 1911 the attempt was made to carry still further the 
application of arbitration in disputes between Great 
Britain and the United States. A treaty was signed 
(August 3, 1911) by the plenipotentiaries of the two 
countries which was to submit practically each and every 
dispute to a court of arbitration. The treaty also pro- 
posed to institute a joint high commission of inquiry for 
the “impartial and conscientious investigation,*’ though 
uot, of course, for the decision, of international contro- 
^versi^.3. By the terms of the agreement the tr^y was to 
remain in force imtil terminated by twenty-four months* 
notice given by either contracting state. The attempt to 
obtain the ratification of fhe United States Senate for this 
treaty, and for a similar treaty negotiated with France, 
raised the question of the constitutional rights and obK* 
gations of the Senate, and the ratification of the treaties 
in their original form proved impossible. 

During the opening years of the twentieth’ century th^ 
progress of international arbitratioil was thus of a chamtar 
to offer to many observers the ipost delusive hopes for tJia ^ 
prospects of permanent peace. These hopes were, furth^ : 
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lataumfied by tbe increamng interrelation and znatual 
deptaidence of the general commerce and finance of the 
.world. It began to be argued that war was becoming 
obsolete fimd that the closg connection between nation and 
Elation m business investment and finance indicated that 


fwar, even for a victorious nation, would spell financial 
"iJisasiftr, The appearance of a book by R. N. A, Lane 
^Norman Angell) entitled The Great Illusion^ in which 


these arguments were advanced with singular lucidity, 
attracted world-wide attention in the years just preceding 
the Great War. In all these discussions, howev«jr, it was 


taken for granted that no belligerent nation would seek to 
increase its wetilth by pillage and enslavement. 

The League of Nations. Such was the general posi- 
tion of the theory and the facta of international relations 


at the outbreak of the Great War. In the initial stages of 
the conflict it was very generally argued that the close of 
the war would mean the termimition of war itself. The 


wish at least ^us father to the thought. Unfortunately 
the world situation in the year hJlowing the war was such 


as to give little if any hope of such a consumnmiion. This 
general desire, however, led to the formatjon at the close 
of the wXr of a League of Nations. It came into being by 
virtue of a covenant accepted by the representatives of 
the Allied and Associated Powers in Plenary Conference lu 
Paris on April 28, 1919. The* covenant forms Part I of 
the draft treaties of peace presented to the delegates of 
the German Empire at Versailles on May 7, 1919, and to 
those of Austria at Saint-Germain on June 2, 1919. It is 
provided that these treaties shall come into force as soon 
as they have been ratified by Germany and Austria respec- 
tively and by three of the principal Allied and Associatedi 
Powers. The Allied ai^d Associated Powers comprise 
the United States, the British Empire, France, Italy, 
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and Japan. The German delegates signed on June 28, 
1919 .^ 

The organs of the League consist of an Assembly made 
up of representatives of all the ^embers ; A Co\yicil con- 
sisting of ropresentjitives of the principal Allied and 
Associated Pow^jrs (us above), together with representatives 
of four other members selected by the Assembly froA time 
to time : a Secretariat comprising a Secretary-General 
appointe<l by the Council with the approval of a majority 
of th(*. Assembly an<i assisted by sucli staff as may be 
required; and linally a Permanent Court of Justice coin- 
petei\t “to hear and determine any dispute of an inter- 
national character which the jmrties thereto submit to it,’* 
and to “ give an advisory opinion upon any dispute or 
question referred to it by the Coum il or by the Assembly.” 
^J’he Council itself is empowered to regulate the constitu- 
tion of the Permanent Court. The seat of the Ijcague is 
ostablisheil at Geneva. 

The covenant of the League contains provisions ^ directed 
toward the prevention of war, the limitiition of armaments, 
the mutual gtiarantee. of territory and independence. In 

^ Tlio citation hem is from »Sir Cicoffrev lUitUr'ij admirablo Handbook 
to the I inyuf nf Notions (lOU)). The fuHovving fKjuen, ‘subject to 
Aocoasary ratifications, bocanu* ori^rinul members nf llio of 

Nations as Hijrnatoriea of the Tn*aty of Teacc, Imitod States of <Vmerica, 
Belchiijj, BoUvin, Hra7.1l, Jtntish Kmpae, with (’nnada, Australia, South 
Africa, New ZcaiAtul. and liuiui, finna, Cuba, CV.ccho-Slovakia, Kcuador, 
France, (ire<*t'c, Cuaternalu, Jfaiti, ffetlja/, Hoiidiiraa, Itnly. Japan, 
Liberia, NieunvKua, Panuiiui, Peru, Ptiland, Portugal, Pujuania, Serb- 
Cioat 'Slovene State, Siam, t\n<l Cine, nay. The following otl'.orts became 
original members as having l^ecn invited accede to the covenant — 
Argentine Kepublie, Chili, Colombia, Denmark, Netherlands, Norway^ 
Paraguay, Persia, Salvarlor. Spain, Sweden, Switzerland, ami Venezuela. 
The covenant provides further that other .‘itules (e. g, statea con’esponding 
to the lormcT Central Powers (>r parta <»f them) may lie fnade membeis 
of the league witli the consent of tw'o-thiri^B of the League Assembly, 
pn>vided that such a state “ shall give cffecliTe guarantees bf its sinotut) 
Intentions to obacr\’e its international obligations, and shall accept such 
regulations as may be prescribed by the C^eague in regard to its military, 
naval, and air forces and armaments.’* Any memlicr may, after two 
ycanj’ notice, withdraw from the League. 

* An excellent summary is found in Butler, op. cit., chap, vii. 
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vie^ of the exceptiohal importance of the subject it is 
well to quote the principal clauses of these provisions from 
the text of the covenant itself : 

Except where otherwiiie expressly provirled in this 
Covenant^ or by the terms of the present Treaty, decisions 
at any meeting of the Assembly or of the Council shall 
require the agreement of all the MernlM»rs of the League 
reprcHCJited at the meeting. (Art. 5.) 

The Members of the League recognize that the main- 
tenance of peace reipures the reilnction of national arma- 
ments to the Invvesi point consistent with national safety 
and th(‘ enforcement by cmnmon action of inteniational 
obligations 

^ The Council . . . shall formulate plans for such rcduc- 
for the consul erut ion ami action of the several 
Cov-enimcnts. . . . 

The Mom hoi s of the League agree that the manufacture 
by private enterprise of munitions and implements of war 
is open to gruve objections. TJie Council shall advise how 
the evil effects attendant iqwm such manufacture can be 
prcveivtcd. (Art. 8.) 

The Members of the liOague. undertake to respect and 
pre8er\e as against exlernul aggression the territorial 
integrity and existing jxditical independence of all Members 
of the Le*igue. In case of any ouch aggression, or in case 
of any threat or danger of sucli aggression, the Council sliall 
advise upon the means by which this obligation shall bo 
fulfilled. (Art. 10.) 

Any war or threiit of war, rWiether immediately affecting 
any of the Members of the League or not, is hereby declared 
a matter of concem#to the whole f^eague, and the League 
shall take any action that may be deemed wise and effectual 
to safeguard the peace of nations. (Art. 11.) 

The Members of the League agree that if therg should 
arise between them ;jny dispute likely to lead to a rupture, 
they will submit the matter either to arbitration or i> 
inquiry by the Council^and they agree in no case resort 
to war until three months after the awanl by the arbitratoia 
or the report by the Ccxuicil. (Art. 12.) 
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The Members of the League agre^ that whenever my 
dispute shall arise between them which they recognize to 
be suitable for submission to arbitration, and which cannot 
be satisfactorily settled by diplomacy, they will submit the 
whole sub jec^fc' matter to arbitratifii. (Art. 13.) ^ 

If there shall arise between Members of the League any 
dispute likely to lead to a rupture, which is not submitted 
to arbitration as above, the Members of the League ttgree 
that they will submit the matter to the Council. . . . 

The Council shall endeavour to effect a settlement of the 
dispute. . . . 

If the dispute is not thus settled, the Council, either 
unanimously or by a majf)rity vote, shall make and publish 
a re|)ort coiitainii\g a staiement of the facts of the dispute 
and tlie recomnicndations which arc deemed just and 
proper in regard thoret(». ... 

If a report by the Coujuil is unanimously agreed to by 
the meiubors thereof other than the Representatives of 
one or more of t)jc parties to the dispute, the Members of 
the League agree that they will not go t-o war with any 
party to the dispute whuii complies with the recornmen- 
<lations of the report. (Art. 15.) 

, Should any Member of the Lejigne ro^ort to w^ar in dis- 
regard of its covenants under Articles 12, 13, or 14, it shall 
ipso facto 1)0 deemed to have committed an act of w’ar 
against all other Members of the 1.4eague, which, hereby 
tmdertake inuiK^diately to subject it to the severance of 
all trade or financial relations, the proliibition of all Lnter- 
course between their nationals and the nationals of the 
covenant-breaking State, and'the prevention of all financial, 
coininei*cial, or personal interi'ourse between the nationals 
of the covenant-breiiking Slate and the nationals of any 
other State, whether a Member of the League or not. 

It shall be the duty of the Council in such case to recom- 
mend to the several Covernnients concerned W’hat effective 
military, naval, or air force the Members of the League 
sHall severally contribute to the armeS forces to be'used to 
protect the oovcnanls of the League. (Art. 16.) 

In the event of a dispute between a Member of th^ 
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Ii<iague and a State which is not a Member of the League, 
pt between Suites not Members of the League, the State 
or States not Members of the League shall be invited to 
accept the obligations of membership in the League for 
the purjBscs of such dispiilb. . . . 

If a State so invited shall refuse to accept the obligations 
of membership in the League for the purposes of such 
disputes, and shall resort to war against a Member of the 
League, the provisions of Article 16 shall be applicable as 
against the State taking such action. (Art. 17.) 

Notliing in this Covenant shall be deemed to affect the 
validity of international engagements such as treaties of 
arbitration or regional nnderstandings like the Monroe 
Doctrine for securing the maintenaru'e of jxiace. (Art. 21.) 

To those colonies and territories which, as a consequence 
> jI the Iftte war, have ceased to be under the sovereignty of 
the States which formerly governed them, and which are 
inhabited by peoples nut yet. able to stand by themselves 
under the strenuous conditions of the modern world, there 
should be applied the principle that the well-being and 
development of such pet)ple.s form a sacred trust of civiliza- 
tion, and that setmritics for tlic performance of this trust 
should be embodiccl in this (.Vvenant. 

The best method of giving practical effect to this prin- 
ciple is that the tutelage of .such people^s should be entrusted 
to adviiJK^l iiutu)ns, who, by renson of tlieir resources, fbeir 
experience, or their geographical position, can best under- 
take this responsibility, and who are willing to accept it, 
and that this tutelage should J^e exercised by thorn as 
Mandatories on behalf of the Longue, (Art, 22.) 

Amendmcirts to tLie (Juvenant will take effect when 
ratified by the Meinbirs of tlie League whose Represen- 
tatives compose the Council and by a majority of the 
Members of the League whose Representatives compose 
the Assembly. (Art.^26,) • • 

The sitilation createS by the experience of the war and s 
the establishment of theJLeague of Nations is thus very 
i&ur removed from the roseate hopes that had been so 
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widely entertained for the prospects of permanent peace. 
It is quite dear now that in and of itself the interdependence 
of markets, exchanges, and finance does not end war; 
that even nations that had gfeviously been clffiscd as 
civilized may resort to methods of barbarity, pillage, and 
enslavement; and that under modern conditions of war- 
fare, both in its technical aspect and in its economic^basis, 
the status of mmtrality is difficult to determine, to maintain, 
and to respect. 

Moreover, the covenant of the League is far removed 
in its UTms from the alt powerful coercive authority, the 
“ parliameui (»f man and federation of the world, which 
was the. dream of the idwilist. Action by a unanimous 
vote upon any matter of prime importance i«^ almost 
impossible in so numerous a body as tlu'. Assembly of the 
League and extremely difficult in a body so complex as 
th(j Council. T^ious wishes for the reduction of armaments 
behmg with other counsels of perfection. The League 
proposes to take any action that may be deemed wise'*^ 
to mc(*t any threat of war, and to “ endeavour to effect a 
settlement ” of international disputes and to boycott any 
member which breaks its covenants. But it must be 
remembered that these things will be done only if there is 
a imanimous agreement among the Allied and Associated 
Powers who may be pernjpiieutly on the Council and the 
four other powers from time to time adjoined to them. 
Even allowing for the fact tluit tke uuaniinity need not 
include the parties to the dispute,' it is obviously more 
than yiossible that the Council, in a moment of emergency, 
such as that at the close of July 19 14^ will fa\l to come to 
a conclusion. The^ League offers, in short, an admirable 
mechanism where])y nations which wish to settle their 
disputes with one another without war may be assist^ to 
* See the Covenant, Art. 15, 
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do 80 ; but it offers, and it can offer, nothing more than a 
partial and unreliable protection against the ambitions and 
the rapacity of pirate nations. Against aggression of this 
kind tljpro remains no ^thor national safeguard than 
adequate physical defence and the inspiration of national 
patriotism which gives it strength. Under these circum- 
fitancfs, therefore, it may well seem to many that the 
experience of tiie Great War tells strongly in favour of 
the national state as the principal hope of humanity for 
generations to c<une. The wider j»rospect of cosmo- 
politan union must still remain little more than a vision, 
an inspiration, doubtless, toward international friendship 
and goodwill, but worse than useless as a reliance against 
danger. 
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CHAPTER Vll 

TflE FORM OF THE STATE 

of wtaU'fl according to tUoir form; Ari 8 totle *9 
divisions.-— 2. Later cluasificatioriM; Montesquieu, Rousseau, Blunt* 
Rchii, etc.- Pnictical classification of existing Btates.—i, The 
constitution ; written and unwritten constitutions. — *6. Origin of 
wril.ti'n ci.)nRt<itiitionB. — 0. The distincLion liclwecn states with 
written and those with unwTittcii donstitutions im illusory basis 
of division. —7. ScojX) (d the constitution, — 8. Amendment. 

1. The classification of states according to their 
form ; Aristotle's divisions. Although all Kt-ates must 
possos8 the essential roquisites of territory, population, 
unity, and sovereign organization, tliey nevertheless differ 
widely in respect to the extent of their territory, the 
number of their population, and the peculiar nature of 
their organization. It is natural, therefore, to attempt to 
group tlieni under some system of orderly classification j 
indeed, from the time of Aristotle onwards, almost all 
^^writers on political science have indicated sotoe such 
classification. To subdivide states according to the extent 
of their territory, for instance, into classes each containing 
so many thousand square mile.s, would obviously be of 
very little significance; to dividy them according to 
population would be equally easy and valueless. The 
evident basis of classification Ls that of the organization 
of the state; in other words, states are divided according 
to the structure of their governments. Some TOtera 
^have held that we ought not to speak of a classification 
of states, since all arc identical inAheir essential attributes.. 
They prefer to classify instead the different “forms of 

los 
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government ” seen in the State. The objection does not 
seem well taken. The differences in structure of govern- 
ment constitute the basis of classification, but we may 
on tia^basis cither sjKjak^of the various forms of govern- 
ment ** or forms of the state.'’ ^ 

The starting-point for all later discussion is found in 
the felcbrated classification given by Aristotle in his 
Pdilics, He divides the forms of government accord- 
ing to the number of |H‘rsona in whom the controlling 
power is ve^^ted. Where the power is vested in a single 
person the government is a monarchy. Power vested in 
the hands of a few constitutes an aristocracy. Where 
the general body of the citizens rule, we have a polity. 
Tlxus far the classification had alrciuly been inilicatcd by 
Herodotus, but Aristotle proceeds further in distinguishing 
between what he calls the “ normal ” and the perverted ” 
forms of the state. The nontial states arc those which 
aim at the good of the community as a whole : the i>er- 
verted forms are. those which exist for the benefit of the 
ruler or the ruling class. The terms mentioned above 
are reserved for the first class; thus a monarchy is a 
government by a king for the good of thi‘ whole com- 
munity * while an aristocracy or a polity is a government 
by the enlightened few or by the citizens at large for the 
same end. Of the perverted forms a tyranny meajis the 
government by a tyrant for lis own ends, an oligarchy 
the government of the minority in their own interest, 
wliile a democracy signifies the selfish government of the 
“ mob.** It is to be observed that in translating Aristotle’s 
terminology literally, the word “ democracy *’ is shifted 
out of its modern meaning and becomes a term of*oppro- 

“ It nSed not be said that there can be no such thing as a cUuh»£ 
cation of states. In essence they are all alike, each and all being 
distinguished W the same sdVereign attributes '' (W. W. Willoughby, 
The Nniure of me State, chap. ziii.). 
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brium ; »ome writers have therefore preferred to Ivoid a 
literal translation and to use “ democracy for the normal 
or beneficent form, and to substitute “ ochlocracy ” to 
mean mob-rulc. 

The classification thus offereef was intended by Xristotle 
to b(yir a peculiar significance in that it typified not only 
tlie divisions of governments, but also indicated series 
of forma, T('j)rescnting what might be considered the 
natural evolution of government. An original kingship 
w^aa presumed to cliange into an aristocracy and then 
through successive sbiges of oligarchy and tyramiy into 
democracy. “ The first governments,” says Aristotle,^ 
“ were kingships, probably fi‘r this reason, because of old, 
w’hen cities were smalK jnen of eminent virtue were few. 
They were made kings because they w^ere benefactors, 
and benefits can only be bestowed by good men. But 
when many persons ecpial in merit arose, no longer enduring 
the pre-eminence of one, they desired to have a comrnon- 
wejilth and set up a constitution. The ruling class soon 
deteriorated and enriched themselves out of the public 
treasury; riches became the path to honour, and so 
oligarchies naturally grew up. These passed into tyrannies, 
and tyrannies into democracies : for love of gam in the 
ruling classes was always tending to diminish their number, 
and so to strengthen the masses, who in the end set upon 
their masters anti esUiblishbd democracies.” 

Some writers in their analysis of the Aristotelian classi- 
fication have put forward as the\ “ natural ” order of 
succession—monarchy, tyranny, aristocracy, oligarchy, 
polity, and lastly democracy. The last in its turn may 
again change into monarchy, and hence form a recurring 
Jpycle.® The process may be explaiifed in detail tiius : — 

^ t. 

* Aristotle, PoUiica, II., chap. xv. 

* This is the interpretation given to Aristotle^s theory by Woodrow 
Wilson {Thf Sink, chap, xiii., |§ 139(5-1307). It is interesting in this 
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Starting, for instance, at a given point in the cycle, 
we find a government in existence as a hereditary mon- 
archy. With the degeneration oi the character and aims 
of the successive monarchs, it passes into a tyranny, 
and is no longer directed* toward the public good. The 
bnited efforts of the more powerful magnates of the com- 
Inumff' overthrow the monarch and set up an aristocratic 
jgoverimient. This again degenerates, loses the public 
spirit w'hich at first inspired it, and Ia]>ses into an oligarchy. 
Against this T<^gimo the citizens as a Tvliole break into 
succeiisful revolt and establish a “ polity,” or. in modern 
terminology, a democracy. Tushed to an extreme the 
democracy is converted into the oppression of the rich 
hy the masses, and thus becomes an ochlocracy (Aristotle’s 
democracy). The intolerable confusion that results is 
brought to an end by the emergence of an all-powerful 
warrior-statCvsman wlio (*stabli.shcs himself as a king. 
Tl\ua the cycle lias run it.s course and begins again. 

The theory of pi>litical chang<* laid down liy Aristotle 
appears, to a large degree, corroborated by the history of 
the Greek city-stiitea in the centuries preceding the Pelo- 
ponnesian War;^ indeed it was ns an interpretation of 
their reefirrent experience that z\.risU>tlc, who was essen- 
tially an inductive and practical winter, offered this view 
of political permutations. Even in recent history examples 
are found of a more or less coiti])1etc political progression 
of this sort. The French despotic monarchy of the 
eighteenth century Wits overthrown by the revolutionary 
movement (1789-1792), which in its inception was largely 
under the guidance of the enlightened minority, whose 
initial ascendancy might therefore be looked upon fifs the 



ooancotloii to oonAidcr Plato’s disouasion of the same nuhject, an<l 
Aristotle's criticism of Plato’s .Soo Plato, licjmblic, VIII., § 545; 

and Aristotle, Politics, V., chap. xii. 

. ^ An able analysis of the oriffin, deTelopment, and d^oay of the Orook 
eity-state is by Ward Fowler, The bity -States 
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overthrow of despotism by aristocracy.^ In the second 
phase of the revolution the aristocracy, as represented by 
the proy)erty-holding voters of the constitution of 1791 
(an oligarchy, in the minds of the Jacobin extremists), 
were overthrown, and the republic csUiblished^ resting 
theoretically on universal suffrage and complete democracy. 
The tur))ulfnt anarchy into which tliis democratic vegime . 
degenerated (1703-1709) w'as brought to an end by the 
emergence of a mjlitary monarch in the person of Napoleon 
Bonaparte. The links of the progression are not precisely 
comx>lete, but yet offer an analogy in some degree corre- 
sponding to the Aristotelian cycle. The last-menticmcd 
phase, the suppr<‘ssion of anarchic disorder by the estab- 
lishment of a military autocracy, is one that has showm 
itself specially liable to recur. Yet when all is said, it 
cannot be argued that flic Aristotelian cycle is <o be looked 
upon ns a necessary or even as a normal course of political 
change. Kven Aristotle, who regarded it as normal, 
sliows by his discussion^ of the means of preventing 
revolutions that lie did not consider it as inevitable. Least 
of all does it hold true of the condition of the modern 
political state. Nor is the classification of states into 
m^onarchiea, aristocracies, and democracies to be looked 
upon as a satisfactory and sufticituit division as ap])lied 
to the inodoni world. Jn the first place, the terms monarchy 
and democracy open the Vay at once to great confusion. 
If a democracy means, as Aristotle’s “ polity ” does, a 
system in which the political pow\*r lies in the mass of 
the people, Groat Britain is to be classed as such, and 
falls into the same category as the United States, notwith- 
standing the obvious formal difference between these two 
.governments. If, on the other Iftind, having « regard to 

^ Tbe fact that the conHtitulion of 1791 ctmferretl the sulTra^ only 
on tho property -holders, lends colour to this Tiew. See Aulard, Hiak>irt 
Pofitwm de ki H^volutioH Fran^'aise, 

• PoltHcSf bk. V. 
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the existence of a titular sovereign, Great Britain is merely 
described as a monarch, the^ classification, while correct in 
a purely formal sense, is evidently unsatisfactory. It is 
thus sceg that the Aristotelian division offers no adequate 
treatment of const! tutioiuu or limited monarchies, which 
are nevertheless as prominent as any existhig form of 
gCvorifnient, The classification is inadequate, too, in 
otlier ways. It fails to take account of the difference 
between a federal and a non-fcdoral or imibiry govern- 
ment — a distinction whicl», as we shall presently see, is 
of the greatest irnportaiieo in connection with modern 
states. Nor does it make any distinction lad ween govcurn- 
ments according to the differences of the constitutional 
relation of legislature and executive. This also, as we 
shall see, is of the greatest importance. 

2. Later classifications ; Montesquieu, Rousseau^ 
Bluntschli, etc. Im]>crfect-, however, as the Aristotelian 
formula is, it was nevertheless accepted as one of the 
cardinal tenets of political science. Not until quite modern 
times do we find it subject to serious modification or 
expansion. Montesquieu, whose Es]mt des Lois (1718) 
will fall under consideration in the succeeding chapter, 
proposed* a division into rcpublicau, monarchical, and 
despotic governments. Republican government was that 
** in which the people as a body, or even a part of the 
people, has the sovereign ]>ower; monarchical, that in 
which a single person goveriLs, but onhj by fixed and estab* 
lished laws; ^vhereas in despotic government a single 
person, without any law or rule, conducts everything 
according to’ his will and caprice.*' ^ Rousseau offers a 
division of governments into monarchies, aristocracies, 
and democracies, siih3ividing aristocracies into natural, 
elective, and hereditary.. He admits also the existence 
of mixed forms of government, as in the anarchical king- 

^ Esprit ths Lot$, bk. ii., chap. i. 
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dora of Poland. Miiny other writers of the eighteenth 
and earlier nineieenth centuries offer variations of the 
classification of Aristotle, all of which, however, are open 
to the same objection of inadequacy as applied to the 
complex organization of modern states. Bluntschli pre- 
sents a unique addition of the list of governments in the 
shape of theocracy, a normal form, to wliich there ^corre- 
Hpouds a perverted form, “ klolocTacy.’' The former name 
is applied to states “ in which no human authority has 
been recognized, in which the supreme power has been 
attributed either to Ciod, or to a God, or to some other 
8uj>erhuinan being, or to an Idea. The men who exercise 
rule are not rogard(‘d as its po.ssossors, but us the servants 
and viccgeroids of an unseen ruler. Its perversion may 
bo called Idolocracy.’’ Such a classification seems quite 
falkicious. For even granting the validity of tliis foiuth 
class, it lies croaswiso of the other three, and is not exclusive 
of them. \Vc might have a theocracy that had the form 
of a monarchy, an aristocracy, or a democracy. Other 
writers have attempted more elaborate methods of division, 
which are intended to account for all the various historical 
forms of the state. Of this nature is the classification of 
'Von Mold (a Gorman publicist of the earlier nineteenth 
century) ; he distinguishes jiatriarehal, theocratic, despotic, 
classic, feudal, ami constitutional states. Very little 
examination is needed to see that such classes overlap each 
other in all directions; indeed att^*mpts of this sort to 
effect a division that is at once logical and chronologiGia}, 
rim th(i chmgcr of drifting into mere dtiscription. 

More modern writers^ undertake a divivsiop of states 

y * See Garois, AUgcmeincs Simisreckt ; and Jellinek, ^ 

^Stajatskhrft chap. xx. iVn excellent diacuasioii of the form of the etate 
is found in Professor J. \V. Gamer's Ivjrodudtan to Political Science, 
chaps. V. and vi. Professor Gamer prefers to distinguish the Form 
of State ” from the Forms of Government/* 
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which shall take account not merely of the general location 
of supreme legal power, but also of the salient features 
of the organization and structure of the government. 
Indeed,^ while accepting ^ristotle’s division ns true as far 
as it extends, it seems necessary, in classifying the states 
of the modern world, to take account of certain especial 
features of organization the existence of which introduces 
a fundamental difTcrence between forms of goveniment. 
Chief amongst these is the distinction between unitiry 
and federal governments. In n unitt\ry goveniment the 
organs of local authority (provincial and county bodies, 
etc.) exist by virtue of an express creation, or by tacit 
recognition from the central govcrnrrjcnt. The latter has 
power, legally, to terminate their existence or alter their 
form. The governments of France, Great Britain, and 
Italy are unitary. The governinents of the United States 
and Canada, on the other hand, are fcd(*ral. Here both 
the central and local authorities derive their power from 
an antecedent source*, and neither is legally competent to 
destroy the other. A furtluT distinction is found in the 
difference between what is called parliamentary, rcsponsiblcN 
or cabinet government, and the form known as uoii- 
responsitle or non-parliamentiiry. In the former the 
executive is virtually appointed by, and holds office during 
the pleasure of, the legislative body. This is the case in 
England and in France. In ?he latter the executive is 
not appointed by the legislature, and cannot be dismissed 
by it. Of tliis character is the government of the United 
States, of the separate states of the Union, Cuba, etc. 

3. Practical classification of existing states. In 
attempting a somewhat elaborate practical classification 
of states* it seems advisable to make no attempt to includS 
all the liistoric forms which have appeared in the evolution 
jiOf the state (city-states, feudal monarchies, etc.), but to 



116 THE NATUEE OF l^CE 'slATfeX 

confine ourselves to actually existing types. In dealing 
with historic and imperfect forms of the state, no mojre 
acxjuratc classification than the original category of Aris- 
totle can be applied without degenerating into mere^iescrip- 
tion. It is well, therefore, to take the primary classification 
as of general validity, and to supplement it wdth a more 
exact cat(‘gory of modern states. In the light of wbdt has 
been said, the division shown in the table on the faUowing 
page may be suggested. 

There is first of all to be noted tlie formal distinction 
between a republic and a monarchy. In the modern 
world this is for the most part a distinction of external 
form rather than of essential character. If the true 
meaning of “ republic ’’ is tiiken to be a government in 
which tlie majority of the people rule through orderly 
constitutional forms, then the Britisli government is as 
inucli a republic as is France or the United States. In 
the same way the name and external form of republic 
may clothe what is in reality a jnilitary autocracy. Till 
recently it was posvsible to open a classification of states 
by indicating the distinction between ** despotic govern- 
nients '* and those which were — either as limited monarcliies 
eir as republics— ' of a democratic form. In this case the 
“ despotic governments ** included those, such as Russia 
or Persia or Turkey at the opening of the present century, 
in wdiicli in tlie form of law the will of the monarch is 
su])reme. But in the world of to-day, with such dubious 
exceptions ns Abyssinia or Afghanistan, it is no longer 
possible to find states of this nominal character, whatever 
may be the actual conditions of rule and obedience which' 
obtain'in tliem. It is proper, therefore, to begin with the 
formal and titular distinction between monaithy and 
republic. The divisions of both oonstitutional monaichies 
and republics into ttnitary and federal forms, and into, 
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responsible and non-responsible governments, tests 
distinctions already made. 

/ 4. The constitution ; written and unwritten couetik 
tutions. The form of any pajticular state is c|lled iM 
constitution. In America it is natural to think of 
word ** constitution ’* as indicating a written doc^^^t.jt 
But in the wider sense of the term it refers to the^^ed 
fundamental law of any state, whether expressed in a 
written constitution or otherwise. The following defini* 
tiou is ofiered by Professor WooLsey : ^ “ The collection 
of principles according to vrhich the powers of the govern^ 

\ ment, the rights of the governed, and the relations between 
the two are adjusted is called a constitution.** Compare 
the definition of the distinguished English jurist, Mr. E. 
Dicey : “ All rules which <lirectly or indirectly affect the 
distribution or the exercise of the sovereign }>ower in the 
state.” Of these principles or rules, some may exist in 
written form in a constitutional document, but others 
may be of equally binding force though resting for their 
sanction only on long-standing custom. This is seen 
particularly in looking at the constitution of England. 
Some of the most important parts of it are matters, not 
^f statutory enactment, but of customary uaa^e; and 
this customary usage is to be regarded sometimes as having 
the aspect of law enforceable by the courts, sometunes 
merely as au understanding or convention, whose observ*- 
ance is only guaranteed by the force of tradition and of 
public opinion. The cabinet system, for example, by 
which the ministers of the executive are selected with the 
approval of the majority of the House of Commons feom 
among the" members of the two Houses of l^riiament 
tfepresenting a particular political pai^ or group of parties, 
is the central feature in the pi^ctical operation of the 
* Pcittkal Scienect Vol. I. 
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l^tiah goverHoxent; it is purely a matter of conventiou^ 
not of law. 

u (HtOagary/'is another country which offered, prior to its 
fltojptjpn by the Great War, an example of what is com- 
inon^ called an unwritten constitution. The relations of 
^m^ary to Austria, together with which it formed the 
jSual monarchy of Austria-Hungary, were indeed based 
Upon a fundamental statute (December 1867) passed in 
Ske terms by the parliaments of the two countries, and 
bearing some analogy to a written constitution. But there 
was no single constitutional document regulating, or pro- 
fessuag to regulate, the internal government of the kingdom 
of Hungary. As in the case of England, to whoso con- 
stitutional evolution tliat of Himgary offered an interesting 
parallel, the constitution rested partly on immemorial 
custom, partly on a scries of decrees and statutes,^ partly 
on conventional usages. The parliament of Hungary and 
the county assemblies had existed for many centuries, 
and their existence w^as not based on a fundamental written 
law. Of the decrees referred to, the Golden Bull of Andreas 
II (A.D. 1222), restricting the power of the king in favour 
of the privileges of the barons, and calling for annual 
parliaments, suggests the Magna Carta of King John. 
It had been supplemented by numerous other laws, the 
moat important provisions of which were definitely codified 
in statutes of 1848 and 1867? Any of the provisions of 
these could legally be abolished by ordinary statutes. It 
would seem then that the word constitution, if it is to 
include the organization of such countries as England and 


^ Of thMa* the principal are: Golden Bull of Androaa XI (1222); 
the 3?acifioa£ion of Vienna (1600); Pragmatio Sanction * 0 ! Cbarloa III 
(1723); Constitutional Lam's of 1791, 1844, 1848, and 1867. From the 
oril^hial CotUrad of Blood (no longer extant, bat dating from the filM 
eeniiiieet oi the country and seourmg tho rights of the nobles) till tns 
mes^ oeniury about fifty ^nsiUutmnal statutes may be enumerated. 
Bee F. H. Paiwe, Les Constitutiom Modtmu (2ad edition, 1891), Vol L 
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Hungary, must bo used in a wider acceptation than its 
.^uaual Arnoricaii signification. To the examples of Great 
Britain and Hungary there might, of course> be added the 
fonu(‘r despotic states, such as Russia and Turke^j, whos^^ 
govfviiinont from the nature of the case was not based 
upon a written constitution. Theoretically one could 
coiK'i’ive of a despotic nionarchy resting on a written 
constitution; one might imagine the social contract as 
('iiunciated by Hobbes, operating in tlu* form of a written 
(lonstiiution, undtT svhich all the subjects surrendered their 
pow'er to a des])otic king. But inasmuch as, in this instance, 
th<‘ power of the king would extciul to the alteration or 
abrogation of ihi* constiiutior^ itself, tl>e latter would be 
entirely nugatory and tlie king'.s real tenure of power 
would rest in nudity <»n the continuance of the cust<uu of 
s\il)mission. 

5, Origin of written constitutions. Ihit among the 
organized states of the civilized world the number of those 
which have no written constitution professing to regulate 
tlu'ir internal struct are is only a very small minority. 
Within the, last century and a ]»alf most of the great states 
have adopted w ritt<'n constitutions. The American rolonie.s, 
\\\ converting tliemselves into .states, led the \\i\y. Written 
constitutions ware adopted in the year ITTC by New 
Hampshire, Virginia, J^outh farolina. New Jersey. Delaware, 
IVnnsylvania. Marvlaiul. a'nrl North Carolina: in the 
following year by Georgia and N<-w York: and by Massa- 
rhuset ts in 17t^0. Gonnectieut ami Rhode. T.sland converted 
their royal charters into constitutions by putting the name 
of the people in the place of that of the king. Fmnce, 
nt tlie' commencement of the Revolution, framed and 
adopted (1791) a written constitution which, illthough 
soon set aside in favour of others equally ephemeral (1703, 
1795, 1799), established a historic precedent. Each of the 
successive Frenoh governinents of the nineteenth century 
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has adopted a written constitution— the Bourbon govern- 
ment of the Restoration preferring, however, to avoid the 
word constitution ” and to substitute for it the term 
chartej/* whieh seomed have less flavour of popular 
sovereignty. The present government in France--! ho 
Third Republic - though it has no single document called 
a constitution, has, nevertheh\s8, a code (»f constitutional 
laws,” with a special method of revision. In the Napoleonic 
era a miinbor of written constitutions Avere issued under 
French influence to the tributary Italian stiites. During 
the same time written constitulituis wore declared in Spain 
both by the Bonapartists. recognizing King Jose])h (1808), 
and by the partisans of the Bourb(»n Ferdinand VJl (1812). 

ither of those proved permanent ; but Spain is at present 
under a w'ritteii constitution presented by tlic government 
to a convention, wliieh ratified it in 1870. During the 
rairo])oan rising agair\st Napoleon (1810, 1811) wTilten 
(ioiLstitutions were proitiised by Prussia and by several of 
the states of (lerinany: after the war they W'ere actiiallv 
granted by Bavaria (1818) and by Wiirttemberg (1819). 
The great revolution of 1818 proci[jitated a shower of 
written constitutions all over f\‘ntnil Kumpr. Though 
nearly all of them w<Te canedlid in the ensuing inon- 
archic^il reactio]i, that of Sardinia (the “ Piualanumtal 
Statute” of 1818) has remained in revised fomi as the 
constitution of tlie ])resent kingdom of Italy. The King 
of Prussia issued in 1850 a constitution prepared by the 
crown and accepted by a legislative body of a reactionary 
character, which lias since, in theory at least, served as 
the basis of th<? Prussian goverrnnent. Austria, in J8C7 
(defeated in the war with Prussia and Italy, and fearing ^ 
a disintegration of her heterogeneous provinces), adopted 
a set of fundamental law^'^ closely analogous to a written 
constitution. At the close of the Great Waf a new con- 
stitution for Germany, covering a union of fifteen t^tates. 
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was comj>leiod aud announced by the Berlin government 
on January 15, 1919. Apart from Great Britain, written 
constitution may be said to have become the general rule 
in Eiu'ope, The same is true, of the repirt)lic3 Central 
and South America, all of which have written constitutions, 
serving at any rate as the nominal basis of their government. 

The precedent having been once successfully ‘set in 
America in the eiglitcenth century, its extension has been 
largely a matU r of imitation and ada])tutiori. It is inter- 
esting, liowevcr, to observe tlie manner in which the 
institution of written constitutions came about in the 
United States. In a cerUiin sense t!ic written constitutions 
of the American states may he looked iipc'n as cAcdved 
out of the charters granted by the sovereigns of England 
to triiding companies, and ciuiferring upon them a cor- 
j)orat<? personality, and, in m(»st' iastances, commercial 
pri\dleges or monopolies. These ( barters thcmRelves were 
closely analogous to the mediaeval charters of privileges 
giv'cn to towns, rnondiant gilds, or religious orders, 
Edwanl (V, in 14G3, granted a (diartcr to the mercha|it 
adv<»ntnrers trading with Flanders. Queen Elizabeth 
(’onf«Tfed a charier (1579) upon the Eastland (‘omj)any 
trading in tlu* Baltic, and grant<Hl another in 1599 to the 
East India Company. Under James 1 (1009) a charter 
was granted to the “ Treasurer and Com]>any of Adven- 
turers and IUant<*rs of tlio city of London for the first 
colony^ in V'irginia.’' Most irnportiuit of all is the charter 
issued by Charles I (1029) to tlie “ Governor and Company 
of Massachusetts Bay.'" The Massachusetts charter not 
only incprporatCvS a “ trading company w\th power to 
implead or 1o be impleaded, etc..’* but also makes pro- 
vision for a frame of government consisting of A governor, 

* 'riiia irt tbo second Vin^inia charter. Tlie firsat was granted in 1606. 
'rho woixla “ first colony ” aro useti to distinguish (hem from tho 
l’U'in<Mitl\ CloiApany. 11. lN>or-?, ihtuHrs and Conefitufions^ 

Vul. 11. 
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deputy-governor, and eighteen assistant-s, and calls for the 
holding of a grcate and general coiirte of the company 
four times a 5 "ear. The emigration ol the company an an 
entirety* to America (a proceeding not contemplated by 
the government at the granting of the charter) converted 
their corporation into a j)oliti(‘al rather tlian a commercial 
body. Though tl\is charter was cancelled in 1<)84, it was 
replaced by another one (IhOl), which conceded less inde- 
pendence, indeed, to tlie colony, but constituted a more 
purely political instrument. Similar ('barters with privi- 
leges of government were granted to various other American 
colonies during the period of settlement, tliough many of 
them were withdrawn later. At the lime of the Revolu- 
tion colonial chart(.*rs existed in Massachust'lts, C\>nneciicut, 
and Rhode? Island. 

But although it is necessary to vecognize the important 
part played by trading charters in tin? evolution of written 
constitutions, tlu'n? are other contributory factors which 
must not be left out of sight. Tlie institution of compactvS 
or joint agreenU'Uts for self go vex lum ait among tlu^ ])eople 
themselves ])layed an important ]>art. (>f tiu'se conqiachs 
or plai\tation c(»vonants/* the Iiistoiy of the settlement 
of New Engliind in the seventeenth ctmtury oilers s(jveral 
examples. They wen' occasioiu'd in jiart by the isoliitmu 
in which tlio cvdoiiists found thepiselve.s, being out- off from 
the direct action of the sovereign government to which 
they acknowledged allegiance: they were also inspired by 
the ideas on religious organization and government domi- 
nant among a large vsection of the colonists. The latter 
being Independents ” in matters of churcli governance, 
had already the custc^n of drawing up a “ church covo-^ 
nant/’ wTiich, being accredited by the membi^rs of the* 
congregation, became asnt were the constitution of their 
spiritual government. The most notable of the colonial 
compacts is the Mayflower Covenant, mentioned} in a 
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preceding chapter. A particular importance attaches tO 
docmueiitfi framed in 1639, and named the ^'Fundamental 
Orders of Connecticut,*’ which are practically a political 
constitution adopted by the tcwns of Windsor, Hartford,', 
and Wethersfield, which thus combined to form the govern*-' 
iiient of Connecticut. On this was based the later royal 
charter of 1662, which, as has been seen already, w^as 
transferred into a state constitution. During the great 
rebellion of the seventeenth century in England, the 
supremacy of the. Puritans produced in 1647 the famous 

Agreement of the People,” intended to l)e a fundamental 
written law superior to the power of parliament, and to 
bo ratified by all the nation. A little later ( 1 658) the regime 
of the Protectorate was consolidated in the “ Instrument 
of Govern meat,’’ drawn up by a council of Cromweirs 
officers. This latter was a written constitution. But the 
restoration of the monarchy, theoretically on its old basis, 
broke up the tfircad of constitutional development and left 
it to be brought to a culmination by the American colonists 
of the next century. 

6. The distinction between states with written and 
those with unwritten constitutions an illusory basis 

division. From what has been said one might reason- 
ably expect that the classihcatioii of governments ought 
to have iiu'luded the distinction between those that have 
a written constitution and those that have an unwritten. 
But such a distinction, self-evident as it appetirs at first, 
is in reality illusory and unsatisfactory. In the first place 
no constitution is wholly an unwritten one. Thus in the 
case of the United Kingdom certain parts of the constitUr 
^ tion undoubtedly consist of wrpten documents; the 
Magna Carta, the Bill of Rights (of 1688), the Act of Settle- 
ment (1701), and the statutes 6f 1832, 1867, 1884, and 
1885, regulating the right tn vote and the representatioii 
of the .people, are evident examples. Nor does a so-caDied 
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mittm constitution of necessity, or even usually, contain 
the whole of the fundamental law of the country to which 
it applies. Any constitution is soon found to become 
surrounded in its operatiojp with a groAvth of precedents 
and customary usages which presently o])tain what is 
practically a binding force, and wliich become in time a 
part of the constitution in tins same sense. Th<^ most 
familiar example is seen in tlie case of the presidential 
ofiBce in the United States, a third term being forbidden 
by precedent, though not rejiugnant to the written con- 
stitution itself. A good illuatration of the sanvo thing is 
seen in the government of Italy : tlic “ Fundamental 
Statute ” does not prescril)p the nect‘ssity of a cabinet 
system — of ministers dependent, as in FugUind, on the 
approval of a parliamentary majority- but ilie precedent 
set by Victor Emmanuel I has been consistently followed, 
and now the sy.stein ‘ is looked upon as a part of the 
uonstitutiun of tlie kingdom of Italy. 

There are further reasons of still grc'ator cogency for 
refusing to group tog<‘ther the countries with paper con- 
stitutions as forming a ela.ss. It is commonly considerc'd 
that ii written constitution stand.s as a barrier against the 
arbitrary action of the government, the supposition being 
that, since the powers of the government are limited and 
defined by the constitutional instrument, any action of the 
government outsid<j of its legal fnovince is void. Such is, 
of course, the ca.sc'. witli the constitution of the United 
Stated. But it is a confusion of thought to suppose that 
this is a necessary consequence of the existence of a vrritten 
constitution.; The existence of such restrictions" on^ the 
actions of the government does not follow from the mere 
fact of there being a written constitution, but depends on « 
the question whether or not the provisions of the constitu- 


, ^ For the special features of ^cabinet govemroont in Italy, sec A. L. 

and Parika m Canlinental Eurofe, Vol. I., pp.^161-64. 
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tion are alterable by the ordinary legislative procedure of 
the goveninient. In the United States this is^ of course, 
not possible; Congress has no power to widen its own 
jurisdiction. But ouc can imagine a written congtitution, 
alterable by the ordinary method of legislative enactment. 
This is [)recisely the case with the constitution (the Funda*^ 
mental Statute) of the kingdom of Italy ; there is no part 
of it that cannot legally be altered by an act of the Ite^an 
parliament. In spite of the existence in the one country 
of a written constitution, and its absence in the Other, 
the fundamental law of Italy stands on the same footing 
as that of the United Kingdom. It is the force of custom 
and public opinion, not any legal che(‘k, that limits the 
power of tlio existing goveriiment^il body. It seems, 
therefore, that to class It^ily and the United States together, 
and Cfuitrast the two of them with the United Kingdom, 
is to proceed from a jnirely artificial point of view. The 
division of govermnents into those that have and those 
tliat have not a paper constitution, is quite misleading. 

TSven apart from the question of amendment or altera- 
tion of the constitution, a feature of essential importance 
is the validity or enforceability of the constitutional restric- 
^tions. In the case of tlie Unitt^d States, a constitutional 
limitation is rendered valid by the peculiar power entrusted 
to the American courts. An act of Congress which goea 
beyond the constitutional powers of that body becomes 
inoperative by the dei'ision of the judiciary, to which the 
executive and legislative branches of the government 
defer. In this arrangement, which wnll be discussed more 
fully in a later chapter, lies the true guarantee of the 
American coiLstitution, and it is this fact, and not the 
iVmere fact that the constitution is a written one, which 
offers such a special safeguard to public liberty. But thin \ 
is a feature quite peculiar to the American system. The 
courts of Europe have no such function, and the indivy^lILl 
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im m such guarantee. The example of the Prussian 
constitution is a case in point. Between the years 1860 
1865 a struggle was carried on between the King of 
l^ussia ^acting under the ^dvice of Bismarck and anxious 
to increase the expenditure on the army) and the House 
jOt Eepresentatives elected under the constitution. The 
constitution nominally placed the control of finance in the 
hands of the parlia merit, declaring that taxes and difca 
'lor the treasury of the state can be levied only as they are 
set down in the budget or ordained by special laws 
(Art. 100, constitution of 1850). The king, finding it 
impossible, even after recourse to a dissolution, to bend 
the House of Representatives to his will, passed his budget 
thi’ough the House of Peers, and collected the taxes without 
any sanction from the Lower House. This w^as, of course, 
a gross violation of the constitutional provisions. Under 
the American system any individual citizen thus taxed 
could have appealed to the courts for protection. But 
the Pnissian system does not permit of any such recourse, 
and although the House of Representatives made formal 
protest, it Imd no power to stop the illegal proceedings of 
the executive. For the r«*U8oi3.H thus cited — that no con- 
stitution IS wholly unwritten or wholly written, that even 
in a written one the vital part of the matter lies in the 
process of revision, and in the relation of the courts to the 
constitution — it is ivcll not to attach too much importance 
to the formal distinction between pajier coiL^titutions and 
constitutions relying on custom. 

^/' 7. Scope of the constitution. In the next place there 
is to be considered the scope and extent of what is properly 
to bo called the constitution of a state. To harmonize 
with the definition given above, it should contain those > 
picmciples according to which the powders of the govern- 
ment, the rights of the governed, and the relation between 
tim two are adjusted. This is not the case with all written 
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constitutions; many of them contain regulations too 
minute and of too little importance to be classed as true 
fundamental law. This feature is particularly noticeable 
in the present constitutions the states of the Union, 
Their provisions cover not only the fundamental regula- 
tions of the structure of the government, but a great many 
other things as well. Thus the constitution recently 
adtipted and tlie amendments recently added to older 
constitutions are found to contain jirovisions in regard 
to such things as the procedure of the legislature, the 
prohibition of special legislation, the control of corpora- 
tions, the regulations of railroads, the school system and 
many minor matters.^ This priictico is typical of modern 
American constitutions, whicli have tended constantly to 
become more and more lengthy and explicit. The New 
Hampshire constitution of 1776 contains 600 words, and 
the consti(uti<jn of Missouri of 1875 about 26,000, The 
official text of the constitution of Colorado, as adopted in 
1876 and ainende<l to November 5, 1918, covers eighty-five 
pages of clos(‘ [iriiit. The reason for this lies in the altera- 
tion of public opinion in reference to legislative bodies in 
general. A hundred years ago the legislature was the 
object of unlimited popular confidence ami seemed to 
embody in itself the sovereign power of the people. The 
experience of a hundred years has shown tln^ possibility 
of corruption in the legislature itself, and popular distrust 
has led to the attempt to safeguard the people from venaKty 
and I'orruption on the part of their representatives. The 
result is that in a certain sen.se many of the provisions 
of American constitutions are not of the nat^e of funda^ 
mental law. 

It thn.s becomes a little difficult to say witlr accuracy 

^ Comparp the CoiiErtitution of A)abaiti«, 1001 ; Constitutions ot , 
Ohio (ajiiendincnts of 1012); Constitution of Colorado (as amended 
to Not. 5, 1918, especially Arts. 15 and 111), etc. 
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just what the words “ constitutional law ** should mean. If 
the phrase is taken in a purely literal sense to mean the law 
contained in a written constitution, we omit the accom- 
panying customary usages' and judicial interpretation, and 
include much that is in the constitution but is not funda- 
pientJil. For example, the article (No. 51) of the constitu- 
tion of Switzerknd which deckres that the order of Jesuits 
is not allowed in Switzerland, is only constitutional law < 
in the sense that it is in the constitution. In the case 
of a country with a customary constitution, constitutional 
law means all such customs, common law, and statutes 
as are of a fundamental nature. This is, of course, a defini- 
tion in a circle, yet the sense conveyed is fairly obvious. 
Ixt the United Kingdom, for example, the Acts of Parlia- 
ment of 1832, 1867, 1884r, and 1885, regulating the repre- 
sentation of the poo])le, are constitutional law ; the Factory 
Act of 1901, though passed in the same way by the same 
authority, is not. 

8. Amendment. Sonmthing must be said in conclusion 
in regard to the alteration or amendment of a constitution. 
In such countries as Great Britain or Hungary, as it was, 
revision or alteration is eficctcd by the ordinary h'gislative 
process. The same is true of certain countries with written 
constitutions, such as Italy. Some written constitutions 
make no explicit provisions for revision, as that of Wiirt- 
temberg (1819) and the FrencK “ charters ” of 1814, 1815, 
and 1830. In these cases it is to be presumed that the 
ordinary legislative process includes the revisionary pow’er. 
But in the great mass of written constitutions a special 
method of -revision is prescribed, in all cases necessitating 
a more deliberate and difficult process than the jmssage 
of an Ordinary law. The German constitution of 1871 
(Art. 78) allowed revision by ordinary legislative process, 
with the provision that fourteen votes in the upper house 
were snBicient to defeat the amendment; inasmuch as 



130 THE NATURE OF THE STATE 

Prussia had seventeen votes, the article precluded atijr 
revision without the consent of the King of Prussia, in 
other words, of the German Emperor. Various devices 
are adopted in otlier constitutions — the election of special 
parliament on the issue of the revision (as in Spain), the 
reiteration of tlic demand for revision by successive legis- 
latures (French constitution of 1791), etc. The systems 
y at present in force in France and the United States present 
contrasted extremes of simplicity and difiiculty of revision. 
In Franco a revision can be adopted in a joint session of 
^ the Chamb<‘r of DopiiiicH and the Senate, a provision 
originally framed in the hoj)e of easily converting the 
republic into a nK)narchy. ^J’ho natural objection to such 
a simple process of amendment is the absence of security 
against premature and ill-considered change. In the 
United States, on the other hand, the process is extremely 
complicated, involving the favourable action of a long 
series of legislative bodies.^ It may be s^iid indeed that 
the American constitution had in a sense never undergone 
amendment till the adoption of Article 16 of the amend- 
ments, An analysis of the circumstances under which 
the first fifteen “ amendments '' were made shows that the 
first ten, which constitute the “ Bill of Rights,” or the 
protection of individual liberty against the action of 
the government, are really part of the constitution itself. 
They wore appended in accordance wdth an agreement 
that was reached at the time of the ratification of the 
constitution itself, and de.signed to meet the objections 
raised in Massachusetts and elsewhere against the possible 
sacrifice of individual liberty under the nev national 
government. 2 The Eleventh and Twelfth Amendments, 
ir reference to bringing suit against a state and to the 

* See Coast it ntion of the United Stntea, Art. 5, already quoted in 

obap. iv., p. 5S. .» 

* iSec Fiasco, Crihcal Ptriod of American History. 
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of electing the President, are merely in rectifica- 
tion of oversights, and contain no real departure from the 
intention of the makers of the constitution. The Thir- 
teenth^Foxirteenth, and l^fteenth Amendments, prohibiting 
slavery and attempting to give equal political status to 
whites and blacks, only received the required ratification 
by three-fourths of the state legislatures as a consequence 
of the Civil War and the ‘‘ reconstruction ’’ of the Southern 
governments.^ The system therefore was often criticized 
in the past as too cumbrous for practical use.® 

The passage of the Sixteenth and following amendmenta 
by the exercise of the process indicated in the constitution 
shows that this criticism was not soimd. It is still open 
to question, however, whether the method of amendment 
does not err somewhat on the aide of complexity. 

But the most important of all present methods of con- 
stitutional revision is by a more direct action of the people 
than any of the plans mentioned above. The calling of a 
representative convention elected expressly for the purjwse 
of making a constitution, may be looked upon as the typical 
American system; such a constitution is in nearly all 
cases submitted to ratification by popular vote. Con- 
.stitutions promulgated directly by the convtmtions them- 
selves (as, for example, in South Carolina, 1895, and in 
Delaware, 1897), are nowadays quite exceptional. It is 
especially interesting to corftpare with the process of 
amending the constitution of the United States th(i methods 
of revision existing in the federal governments of Switzer- 
land and the Commonwealth of Australia. In Switzerland 
(exmstituti^n of 1874) a constitutional amendment passes 
through both houses of the legislature, a simple mtijority 
• • ^ 

^ See Curt^ ConHiiMiumol Hiaiory of the United StaUSy Vol. JI. • 

* “It woold seem/* eavtt ’W^kkItow Wilflon in his Cen^ession/A Govern* 
menl, “ that no impulee snort of the inipuhte of self-preservation, no force 
less than the force of rovolutiem, can nowada>B bo expect cii to move the 
eumbroitft maohinery of formal amendment erected in Article 1,“ 
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being sufficient, and is then submitted to the vote o£ the 
people; it must be ratified by a majority not only of 
the votes, but also of the different cantons that form the 
confederation. It is further proj^ided that a dem^d for 
a revision of the constitution made by either branch of 
the legislature, or by the petition of fifty thousand Voters^ 
must be followed by a popular vote on the desirability 
of undertaking a revision. The method of amendment 
adopted under the federal constitution of Australia is 
closely simikir. Proposals for amendment are made in 
the legislature, and after passing both houses by an ordinary 
majority, are submitted to the ]>eople. To be adopted 
they must obtain a majority of the votes cast as a total 
and be carried in a majority of the states. 
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CHAPTER I 


THE REPARATION OF POWERS 

1. Nature of executive, legiftlative, and judicial power. — 2. Theory of 
the separation of powers; Montesquieu. — ^3. Influence of this theory 
in America and h>ance. — 4. Extent of its application in existing 
govemmontB. — 5. Continental adminUtrativo law. — 0. (loneral criti- 
cism of tho theory of the separation of powers. 

1. Nature of executive, legislative, and judicial 

power. In the first part of the present volume we have 
been concerned with the discussion of government as a 
whole, and with the relations of tho entire machinery of 
the state to the individual. The purpose of this and the 
following chapters if^ to analyze in det-jiil the structure 
of government. For this a starting-point is found iu 
tho division of governmental powers between legislative, 
executive, and judicial bodies. Every government that 
occupies more than a quite primitive or limited sphere 
finds itself called upon to perform duties of a varying 
nature. There is, for example, a very evident difference 
between the functions exercised by a member of a legis- 
lature, those of a revenue ojficer, and those of a judge. 
In the first place, the government has duties to perform 
that are legislative and consist in the making of laws; a 
parliament, a city council, or a constitutional convention 
is a legislative body. This function, though of scant 
importance in primitive society (in which the idea of 
deliberate law-makiifg is hardly known), is of vast import- 
ance and a matter of constant necessity under the complfx 
conditions of modern life. In a certain sense, inasmuch 
as the making of the* law is logically antecedent to its 
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execution and to decisions as to its meanings^ the legis* 
lative function is the chief of the powers of government. 
“The legislative power,’" says Judge Story in his Com- 
me>itaries on the Constitution, “ is the great and overruling 
power in every free government^” Looked at in a purely 
theoretical light, the executive function of the government 
(the carrying out of the law) appears in a quite mechanical 
and secondary aspect. In point of fact, however, the 
functions of the executive branch of the government are 
of great importance. No matter how explicitly laws are 
made, they must of necessity leave a wide discretionary 
power in the hands of those who enforce them; in many 
matters — most notably in relations with foreign states — 
the executive branch of government must act without 
explicit instructions, and is no longer to be regarded as 
merely the agent of the legislative branch of the govern- 
ment. The organized jdiysical force — am\ies, navies, police, 
etc. — is at the command of the executive, — is, in a sense, 
a part of the executive. It is with the executive (in the 
shape of police, revenue officers, postmasters, etc.) that 
the individual citizen is chiefl)'^ in contact. Indeed in any 
modern government the executive, even apart from the 
ajcmy and navy, vastly outnumbers the two other branches. 
The executive civil service of the United States includes 
about half a million persons, while the whole number of 
federal judges and members«of Congress was (in 1920) less 
#^than seven hundred. The judicial organs of a government, 
r whoso function it is to pronounce as to the application 
of the law to existing cases, though, like the executiv©, 
theoretically inferior to the legislature, exercise in reality 
a function of the greatest consequence to the citizen, and* 
in«tho case of the United States, a function of a peculiar 
constitutional importance. 

2. Theory of the separation of powers. At the 
beginnings of modern democratie government, and ip 
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peurlwular in the political writings of the eighteenth century, 
it was a cardinal doctrine of political science that these 
three branches of government, the legislative, the executive, 
and judicial, should be kept separate from one another. 
A different body of persons was to administer each of 
these three departments, and neither body was to have a 
iK)ntrolling power over either of the others. It was thought 
that in this way a peculiar guarantee, indeed the only 
adequate guarantee, might bo given to public liberty. 
This is what is known as the theory of the separation of 
powers. It is not meant that this theory was altogether 
new in the eighteenth century. We find traces of it as 
far back as Aristotle; and Polybius, in the sixth book 
of his History of Rome, in which he treats of the Romiin 
coiistitution, describes in detail and with approval the 
balanced powers entrusted to the senate, the consuls, and 
the tribunes. It was natural, however, that with the 
decline of monarcliical absolutism, and after the great 
object-lesson of the English revolution of 1688, constructive 
theories pointing towards possibilities of ])opular sovereignty 
should receive e8])ecial attention. At the hands of Montes- 
quieu, author of the Spirit of Laws (1748), the theory 
met with* a definite and emphatic presentation, destined 
to give it a lasting influence on subsequent political 
institutions. ** If the legishitive and executive powers,” 
says Montesquieu, **Rre united in the same person, or in 
the same body of persons, there is no liberty, because of 
the danger that the same monarch or the same senate 
may make tyrannical laws and execute them tyrannically. 
Nor, again, is. there any liberty if the judicial power is not 
separated from the legislative and the executive. If it 
were joined to the legislative power, the power of the lifS*^ 
and liberty of the citijEeps would be arbitrary; for the 
judge would be the law-maker. If it were joined to the 
executive power, the judge would have the force of an 
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oppressor.’' ’ A similar judgment is expressed by the: 
great English jurist, Blackstone, in his Commer^ries <m 
the lAim of England (1765). ‘‘ In all tyrannical govern- 
ments the supreme majesty, oj the right both of making 
and enforcing laws, is vested in the same man or one and 
the same body of men; and when these two powers are 
united together there is no public liberty.” Both of these 
authors are led to the statement of the theory of distribtlted 
pow'crs from tlieir analysis of the British constitution. At 
the time at which they wrote, the cabinet system was only 
in the earlier stage of its development. The junction of 
both the virt-ual executive and the legislative power in 
the hands of a cabinet or conimittce chosen out of the 
legislature was not the evident fact that it is to-day. A 
British ministry of Montesquieu’s time was still not a unit : 
it allowed of divergence of opinion among its members; 
nor did the latter all take office or leave it at the same 
time. Montesquieu, therefore, somewhat excusably over- 
looked what has since become the leading fact of the 
British constitution, and thought to see in it a balance 
of power effected between the King and the two Houses 
of Parliament, no one of the three being supreme over 
^'the others, while the judiciary was to a large extent 
indej)endent of all of them. Blackstone, viewing the 
constitution only as a lawyer, knows nothing of a cabinet* 
The ministry as known the law even at the present 
day are the appointed servants of the Crown. The fact 
of their political unity and membership of the legislature 
is only a matter of custom, not of law. 

3. Influence of tliis theory in America. and lYance. 
The doctrine of public liberty effected by distribution ot 
*power became thus almost an artiSe of faith with political 
writers of the eighteenth century, / The fact was of vital 
importance for the history of the United States. At the 

^ dta LoiSf b)E. xi., ohapi vj. 
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time of the establishment of the state governments the 
doctrine was put into practice by the separation, not, of 
course, complete, but yet far-reaching, of the different 
branche^of the^governmenV The independent election of 
sbirte gov'emors and legislatures, the absence of the power 
of dissolution, were embodied in the state constitutions, 
and have remained as fundamental jmrts of the American 
system of government. That the adoption of this plan 
was conscious and deliberate is seen in the often-quoted 
passage of the, Massachusetts constitution of 1780 (Part I, 
Art, 30) : In the government of this common weiilth, 
the legislative department shall never exercise the exccti- 
tive and judicial powers, or either of them; the judicial 
shall never exercise the legislative and executive powers, 
or either of them; to the end it may bo a government 
of laws, and not of men.’' 

The same theory exercised the greatest ijifluence over 
the convention of 1787, in which the federal constitution 
was framed. Its members recognized, indeed, the need 
for a modification of the rigidity of the doctrine of separa- 
tion, but in the main they accepted it and made it the 
basis of Jhe constitution of the United States. “ The 
accumulation of all powers,’’ says the Federaliat (the set 
of essays written in defence of the constitution by Hamilton, 
Madison, and Jay), “ legislative, executive, and judicial, in 
the same hands, whether of a iSw or many, and whether 
hereditary, self-appointed, or elective, may bo justly 
prouotmeed the very definition of tyranny.” 

The fact that even the state constitutions of 1776 and 
1777 and the federal constitution of 1787 do not^adopj an 
absolutely jpomplete separation of powers of government 
naturally Suggests the question of how far such a separa- ^ 
tion would be possible, a«d what would be implied by a 
complete adoption of the principle. It would mean a 
oonstitutioii constructed on such a plan as the following : 
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A legislature elected directly by the people, a set of 
executive officers either elected by the people (indepen- 
dently of the action of the legislature) or appointed by 
some person or body of persons elected 'by thp people; 
judges similarly elected and independent as to their tenure 
of office and emolument of both the legislature and the 
executive. Even then it might be questioned whether the 
liability of executive officers to be tried before the judiciary 
for breaches of official duty or violation of their legal 
powers would not be at variance with a logically complete 
separation ; this, however, will be considered later, in deal- 
ing with the administrative law of Continental Europe, 
But granting such a separate election and independent 
tenure of office on the part of the three depnrtments of 
government, there wouM still remain a sense in which the 
separation would not be complete, in which indeed it cati 
never be complete without a reductio ad ahmrdxim. The 
law enforcod by the executive and adjudicated on by the 
courts Avould still be the law' made by the legislature. 
It is to be jiotod also that such law might conceivably 
be extremely tyrannical and unjust. The executive and 
the judges w'ould still have to apply it, am\ thus the 
separation of powder in and of itself would offer no 
guarantee of individual liberty. 

The theory of sej)aration obtained during tlie revolu- 
tionary em in France ah influence no less marked than 
in the United States. The constituent assembly of 1789 
adopted it ns a fundamental principle in their construction 
of a new government. The Sixteenth Article of tlie formal 
Declaration of Rights, writh which they prefaced their con-^ 
^stitution, dechires, Every societyjn which th^ separation 
of powCvTs is not determined has no constiiiftion.” In 
accordance with this general principle, the constitution 
established a legislature not dissolvable by the King*^ 
forbade the ministers and othef executive officers to hold 
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aeats in the legislature, gave to the King no right of 
initiative and only a partial veto power, and instituted 
judges elected by the people. Tlie later constitution of 
1795 modified the separation by instituting a plural 
executive — the Directory — elected by the legislature itself. 

'4. Extent of its application in existing governments* 
In the course of the nineteenth century the theory of 
separated powers lias lost a great deal of its former credit. 
Hie conspicuous example of the British constitution in- 
validates it as a universal projX)sition. Here the develop- 
ment of the cabinet system since Montesquieu’s time has 
thrown the virtual direction of both legislative and execu- 
tive power into the hands of the same body of men. Yet 
it would be absurd to say that public liberty in the 
United Kingdom has thereby been sacrificed. As the 
British constitution now stands, tlic group of some twenty 
persons who compose the cabinet have the conduct of the 
executive government. They also direct the course of 
legislation, since a majority of the predominant part of 
the legislature — the House of Commons—are prepared to 
support their measures, Bhonld they lose that su[)port 
they resign their office. Thus the very contrary of the 
of divided powers seems to be the case. The execu- 
tive' Officers remain such only so long as they retain the 
legislative power. The legal theory of the constitution, 
on the other hand, still offers Ae spectacle of more or 
less opposing powders mutually balanced, — the King and iiis 
nunisters (appointed, in the theory of the law, according 
to his pleasure, and being merely his servants) conducting 
the executive government, while the Houses of Pofliament 
make the laws. The analysis of the British government., 
given by Walter Bagehot, the distinguished economist and 
essayist^ in his English CtfnstUution (1867), has served to 
show how completely the development of cabinet govern- 
ment hns rendered the earlier view of the Bril^sh^con^titu- 
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tion inapplicable to the present situation. In certain other 
respects the British constitution ofEers in actual fact some 
features of distributed powers, the most notable being 
that of the tenure of office of the judges, who arc made 
virtually independent by being appointed for life or good 
conduct. 

Nor is there a separation of powers observed in the^ 
present parliamentary governments of France and Italy. 
In Franco the President is elected by the legislature. His 
ministers are, in practice, though not in law, the repre^ 
sentativos of a majority in the Cliamber of Deputies. In 
the same way tlic King of Italy governs by means of a 
party ministry. In (Germany, in the actual working of 
the federal iniperial constitution, the powers of govern- 
ment were not distributed. The German Emperor held 
the executive j;)ower of the federation. In his capacity 
of King of Prussia he had also a very great share of 
legislative control. In the first place there were many 
measures ^ — those introducing any change of existing regu- 
lations concerning the army, navy, customs, and excise — 
which could not be enacted without the consent of his 
appointed delegate in tlie Bunde^irath or upper house of 
the legislature. Tlirougli tlie same cliamiel he enjoyed an 
initiative power for any kind of legislation, the control of ., 
seventeen out of fifty-eight votes in the Bundesrath,* and 
a veto upon constit\itional amendments. 

Even under the constitution of the United Stated the 
principle of distributed powers is only adopted in the 
federal government to a modified extent. The executive 
is j'ot without a share in legislation, since the Presid^^t 
bos a partial veto power on the .^cta passed by the Con- 
gress, and something resembling a power of initiative by 

' Federal Constitution, Arte. 35 and 30. . . 

* The number of votes in the Burdeamth was increased to 
one when three votes were given in 1911 to Alsace-Lorraine. ' 
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means of ptesidential messages. Nor is the legislature 
without share in the executive government, as is seen in 
the ratification by the Senate of treaties and appointments. 
The judges are the appoinlees of the executive, and the 
courts are empowered to pass on the constitutionality of 
the acts of the two other branches of the govermnent. 
Even this qualified separation existing under the law of 
the constitution is still further modified in the actual 
operation of the government. Here the existence of the 
party system is nu important factor. Though standing 
outside the legal machinery of the government, it none 
the less acts as a bond of union between the legislatuio 
and the heads of the executive government. Whenever 
the executive and the majority in the Houses of Congress 
are of the same political party (as was continuously the 
case, for instance, between the years 1895 and 1911), they 
fure under the. guidance of common councils, and are 
united in the pursuit of the same ends. It is possible, 
indeed, to look upon the singularly systematic and power- 
ful growth of the party system in the United State^j as a 
sort of “ natural ’’ evolution consequent upon the attempt 
to keep api\rt the ])ower8 of government; an attempt, as 
it were, on the part of Nature to rectify an error in organic 
structure, a process analogous to the healing of a frac- 
tured limb.^ In the state governments the separation of 
powers is more nearly complete, ^he separate election by 
the people of the governor and other executive officers, the 
legislature, and the judges, is the prevalent constitutional 
arrangement. The partial veto power given to the governor 
in nearly all the states of the Union,* and the goyerncr's 

■t . 

* See y. GoSdnow, PMic^ and Adminiisireilwn. ^ 

* The oomputa4;ion made by B. L. Aahley {Th^ American Federal 
StaUf 1911) in 1011 waa thAt in inat year the governor posaeiiAed a veto 
power ia aU of the forty six states enamcrat^, except Uhodo Island, 
Ohio, and North Carolina. In three of the atatee a throe-dltha vote 
WM neeettaiy to overcome the veto; in twenty -nine of tb|| states a^two* 
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right of sendiDg messages to the legislature, are a departture 
from the rigidity of the doctrine. In all the states, too, 
the courts have cognizance of the oflficial acts of the 
members of the government. ^ • 

5. Continental administrative law. In the countries 
of continental Europe an application of the principle of 
separation is made quite contrary to American ideas of 
government. The ollicers of the government acting in 
their official capacity cannot l)e brought to account before 
the ordinary courts of law; nor can the courts question 
the validity of an act of the legislature. Such a system 
professes to rest on the principle of the separation of 
powers, by protecting the executive and judiciary from 
the control of the third branch of the government. The 
protection, however, is only afforded at the expense of 
the individual citizen, the practical oiTcct of this fallacious 
form of separation being to strengthen very much the 
hands of the executive. The peculiar relation thus estab- 
lished between the executive and judicial branches of the 
government will be treated more fully in a later chapter. 

6. General criticism of the theory of the separation 
of powers. It remains to consider, in conclusicn, to what 
extent the theory of the separation of ])owers is to be 
regard^nl as true. Stated in the form of a universai^i^ 
principle, by Montcjsquieii and Blnckstone, in the 
quotations above, it is rmdoubtedly false. It is not true 
that there cannot possibly be public liberty where execu- 
tive and legislature are joined in the same hands. The 
example of Great Britain alone amply proves tliis. Nor 
is it true either that the separation of the powers of , 
government of necessity guarantee's the individual against 

thirds vot« vraa euSicient; and in eleven of the stated only a 
majority waa required. Some states reckon majorities by percentages of 
members elected, others, of members nresent. 
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poisible tyranny, establishes in and of itself a government 
oi laws and not of men.” A single government board or 
body of directors need not of necessity act tyrannically; 
nor do«s it follow that an Executive officer and a legislative 
council elected and acting separately will of necessity act 
in the public interest. But though no such universal 
formula can be laid down, it remains true that in the 
actual conduct of public aflairs a certain degree of separa- 
tion of powers makes towards efficient government. The 
tiivergent requisites in the composition of executive and 
legislative bodies will be trtnitcd in the next chapters; it 
is apparent, however, that absolute identity of the two is 
not to be recommended. The separation of the judiciary 
to the extent at least of independence in tenure of office 
is admitted by all to be desirable. The question of the 
advisability of establishing an executive controllable by 
the legislature (as in the cabinet system of Great Britain), 
or of following the system adopted in the state govern- 
ments, is a disputed point. Its solution will depend uj>on 
the^particular eircunistancos and the historical antecedents 
community. Americans are inclined to look with 
favour §11 the system of popular election of state officers. 
Such writers as A. Lawrence Lowell, in his Essays on 
OovemmetU^ and John Fiske, Cwil Oovernment in America, 
have ably argued in defence of the American plan. The 
English, qn the other hand, are inclined to view the union 
of powers in the bands of the cabinet as the most admirable 
feature of their system of government. 
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CHAPTER II 

THE LEGISLATURE 

1. Tho legislature; general requisites, procedure, etc. — 2. The bicameral 
system ; reasons for its adoption. — 3. Composition of upper houses. 

Distribution of power between the two houses. — 5. Direct 
legislation; the initiative and the referendum. 

1* The legislature ; general requisites, procedure, 
etc. It has been said in the preceding chapter that there 
is a necessary diversity in the composition of tlie different 
branches of the govermnent to meet the distinctive require- 
ments of each. The executive is concerned with action, 
more than deliberation; promptness and unity of purpose 
are the prime requisites. For the judiciary, the technical 
knowledge of the actual law to be applied, and a trained 
logical faculty to be used In its application, are, above all, 
necessary. The legislature, on the other hand, demands 
an entirely different set of qualities. The legislature is, 
par excellence, a deliberative body, and for deliberation two 
heads are better than one, and two hundred are better than 
; two. A legislative body muj* consist of many persons, 
’ representing numerous interests, various points of view, 
and different sections of the community. No precise size 
can be indicated as proper for a legislature; as numbers 
I inorease the gain in added wisdom is offset by the increased 
' Cumbrousness. The JFrench Constituent Assembly, cdled 
in 1789,* consisted of nearly 1200 members. This was the 
],largiest legislative body^of modern times, and was found 
hopelessly unwieldy. Of the popularly elected legislatures 
world, the House'of Representatives at Washington 
147 



148 THE STEUCTXJRE OP THE GOVBBNMENT 


in 1919 contained 433 members, the British House of 
Commons 707, the French Chamber of Deputies 602, the 
Italian Deputies numbered 508, and the Spanish Congress 
had 417 deputies. The number of members in tl.e state 
legislatures of the United States varies very much. The 
lower house of Massachusetts had 240 members in 1919, 
while that of Delaware had only thirty -five. 

It is hardly possible to accomplish the work of actual 
legislation among such large bodies of men without the 
adoption of definite plans and systems of procedure. Any 
large gathering which acts at haphazard and without formal 
rules is liable to become a mere babel of tongues; its 
resolutions, to use Mr. Bagehot’s phrase, get “ wedged in 
the meeting.’’ This was the case with the French Assembly 
of 1789, already referred to, which in its first enthusi&rn 
was inclined to proceed “according to the promptings of 
the spirit,” rather than to follow any formal plan. They 
rejected the suggestion that they should adopt the standing 
orders of the House of Commons. “ They discuss nothing 
in their assembly,” wrote Gouverneur Morris, at that time 
in Paris, and an interested obsOTver of their proceedings. 

“ One large half of their time is spent in hallooing and 
bawling.” Universal experience has therefore shown the 
need of what is called legislative procedure, a definite 
method of doing business which the legislature adopts as 
part of the necessary forrfiality of the making of a law. 
Such rules have been adopted by all the chief legislatures , 
of the world. They are, of course, made by the legislature 
itself, and can consequently be set aside if need be in 
moments of stress. The objects aimed at are the orderly 
and efficient dispatch of business, the prevention, on th^ 
one^^W, of precipitate and ill-considered action,* and, on 
the o* r, of fruitless prolixity of debate. The rules thus \ 
adopted tend to be extremely intricate and confusing by ^ 
reason of the vast amount of business that tries to lojrcer 
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itself upon a modern legislature. Lord Bryce, in his 
American Commonwealth, tells us that an industrious 
member of the House of Representatives needs one whole 
sessiop^to learn tlie rules ^f procedure. 

A few general features of procedure adopted in most 
; legislative bodies may be mentioned. Tlie most important 
is the device of requiring a bill to be voted on, not once 
and for all, but at three separate ‘‘ readings/' or intervals 
of time. This is intended to prevent the legislature from 
acting on the spur of the moment, and committing it- 
self to a measure under the influence, perhaps, of niomen 
tary emotion. In the British House of Commons, “ the 
member who desires to introduce a measure gives notice 
. , . of his intention to do so. When the motion comes on 
in its order, he moves for leave to introduce a bill. . . . An 
order of the House is made that the bill be prepared and 
brought in by the mover and other members named by 
him. The bill may then immediately be presented, which 
is done by the member appearing at the bar, whereupon 
the Speaker calls upon him by name, he calls out, ‘ A bill, 
sir,^ and is desired by the Speaker to bring it up. He 
brings it to the table and delivers it to the clerk of the 
House, t)y whom its title is read aloud. The questions that 
,a bill * be now^end a first time,’ and that it be printed are 
put without amendment or debate ; an order is then made 
that it be read a second time pn a day named.” On this 
day the bill is again brought up, and a vote taken on the 
question that the “bill be now read a second time.” 
Having successfully passed this stage, it is referred to what 
is called a “ Committee of the whole House ” ; here it is 
/discussed, voted on clause by clause, and* probably 
/amended. At the conclusion of this stage a day i^set 
/for the final consideration of the bill ; the bill is presentfll 
• in its revised form to the House, and unless further amend- 
arfe now carried,* it is submitted to its third and 
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final reading. Even after this the bill may have to be 
reconsidered if amended in the Upper House. ^ 

Another device of legislative procedure is the delegation 
of the work of the legislature to a series of comjpiittees. 
The aim of tliis is to facilitate the dispatch of business, and 
to enable the legislature, by dividing itself into sections, 
to multiply its powers of work. The system has been most 
completely developed in the House of Kepresentatives. 
Here the so-called first and second readings are a purely 
perfunctory matter, and mefin the reading of the title by 
the clerk. After this the bill is referred to the appropriate 
standing committee. These are nominated by the Speaker, 
and are representative of both the great political parties. 

In the Sixty-Sixth Congress there were some sixty standing 
committees of the House of Representatives; the com- 
mittees on Ways and Means, on Appropriations, on Banking 
and Currency, on Commerce, on Claims, Manufacturing, 
Pensions, etc,, are among the most important. The great 
majority of bills never survive their reference to a com- 
mittee,^ the committee, though it has no formal power 
to negative a bill, destroys them either by making an 
adverse report, or by introducing another bill as a%. sub- 
stitute, or by simple neglect. Such a system, accompanied 
as it is by stringent rules of debate, tends, of course, to 
remove the actual conduct of business from the House 
itself, and to discourage iz^dependent action on the part 
of individual members. The French Cabinet of Deputies 
adopts the peculiar system of dividing its members by lot 
into eleven sections or panels ; out of these a special com- 
mittee is elected (by the members of the panel) for each ' 

^ /nson, Law and Custom of the Constitutim, part i., chap, vii., fleet.'; 
ii., ® ! 

‘ ® “ In the first session of the Sixty-Fourth Congress (Deo. 19l5), iA' 
a total of two hundred and seventy-eighO' days there were 26,099 oilla ^ 
and resolutions” (Everett Kimball, National Cfovernment of the XJnited^i ‘ 
States, 1920). Professor Kimball’s book, presents a fund pf valuable; ' 
information on the practical working of Aimerican government, < 

t t ( . ii'-V'"'. 
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bill that is presented. Such a plan is plainly unsatisfactory, 
as it does not accord with the system of cabinet government 
supposed to operate in the French legislature. The hazard 
of the lot may lead to government bills being handed over 
to opposition committees. It is easier, however, to see 
the faults in legislative procedure than to suggest adequate 
remedies. 

A further point of importance in the conduct of legisla- 
tive business is the need of some method of forcibly bringing 
the debate to a close. The procedure of most assemblies 
allows means whereby a vote may be taken on the question 
of terminating the discussion and voting on the matter 
under consideration. To this general rule the Senate of 
the United States was long an exception ; it had been until 
1917 a part of the traditional dignity of that body not 
to interfere with the freedom of discussion by closing the 
debate. But the obstruction that was ofiered by six 
senators against a bill to permit the arming of merchant 
vessels led the Senate to a rule whereby in extreme cases 
debate may be brought to an end.^ In the House of 
Representatives, however, the closure of the debate, the 
“ previous question,” as such a motion is called, may be 
moveft by any member, and is carried if supported by a 
majority of those present. Until quite recently the British 
House of Commons had no such rule. It happened, how- 
ever, that during Mr. Glac^tone’s second administration 
(1880-86) the Irish members took advantage of this fact 
to block all parliamentary business by talking against time. 
This has rendered it necessary for the House somewhat 
reluctantly to adopt a rule of closure (Standing Order of 
1882, revised 1887). Under the present reguktions a motion 
can be made for ^rminating the debate; the Spwiker is 

^ Two days after a written notice by sixteen senators elosur^ may 
p.. be applied by a two-thirds vote, each senator being limited to one hour B 
debate, and no amendment being entertained unless by unanimouit 
. oon^entf * * 
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allowed to use his discretion as to whether or not he will 
submit the motion to a vote. A simikr purpose is effected 
by what is called the ‘‘ closure by compartments/’ or the 
“ guillotine,” which consists in a resolution of the House 
either altogether precluding discussion on certain clauses 
of a bill or limiting the time to be allotted to the bill or to 
parts of it.^ 

2. The bicameral system ; reasons for its adoption. 

Of all the means that have been used to secure, in the 
work of legislation, a due amount of caution and reflection, 
the most important is the division of the legislature into 
two parts, creating thus what is called a two-chambered or 
bicameral legislature. It is not meant that the desire to 
avoid precipitate action is the sole reason for establishing 
a legislature of this sort; it will presently be seen that it 
often serves other purposes as w'cll, but such is none the 
less the main ground on which the separation of the legis- 
lature into two parts is to be defended. At the present time 
the bicameral system is of almost universal prevalence. 
The United States, the United Kingdom, France, and all 
the chief countries of Europe have bicameral legislatures. 
The exceptions are few and of a special nature. The 
German bicameral Reichstag and Biindesrath gave way at 
the close of the war to a single National Assembly (Reich- 
stag), elected in 1919. Mexico and the South American 
states have copied the United States in establishing “ con- 
gresses ” composed of senates and houses of representatives, 
in some cases (as in Brazil) denominated chambers of 
deputies. Even in the subdivisions of federal govern- 
ments the bicameral structure of the legislature is often 
found. ^ All of the forty-eight states of the Union have 
legislatures consisting of a senate and<^another house. In 
Canada two of the provinces (Quebec and Nova Scotia) \ 
have an upper and a lower house, and the “ states ” of the 
^ See Anson, Zaw and Cttsfom, part i. t 
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Commonwealth of Australia have all double legislatures, 
as had also the different kingdoms, duchies, etc., of which 
the German federation was composed before the war. 
Japan, in reconstructing ii^ government in the light of 
European experience in 1880, deliberately set up a bicameral 
system. 

The objections, indeed, against a unicameral system arc 
of overwhelming force. ‘‘ Of all the forms of government 
which are possible among mankind,*’ writes the distin- 
guished historian, W. E. H. Lecky, “ I do not know of any 
which is likely to be worse tlian the government of a single 
omnipotent democratic chamber.” ^ Mr. Lecky undoubt- 
edly states the case too strongly. The fact remains, how- 
ever, that the unicameral legislature has been tried and 
found wanting. A single legislative house, unchecked by 
the revising power of another chamber associated with it, 
proves itself rash and irresponsible ; it is too much exposed 
to the influence of the moment; it is swayed by emotion, 
by passion, by tlie influence of oratory; it is liable to a 
sudden access of extravagance or of retrenchment. But 
quite apart from these more or less psychological argu- 
ments, there are other practical objections to a single 
legislature. Elected (in most cases) all at the same time, 
its members represent the opinions of the community at a 
particular moment and on particular issues. But the lapse 
of time and the appearance of nejw public questions may 
render a legislature such as this quite out of harmony with 
public opinion long before its term has expired. A some- 
what natural confusion of thought tended in the past to 
confound the existence of a single legislative chamber with 
the, principle of popular sovereignty, as if the rule of tfee 
people would not allow dl the existence of a second house. ^ 
Such a confusion arose froyi the historical fact that in its 
origin the British House of Lords was an aristocratic 

* Democrwfy and Lihexty. 
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institution. As a consequence of this, the democrats of 
the French Revolution adopted (1791) a legislature of a 
single house ; the proposal to unite with it an upper chamber 
was rejected in the Constituent Assembly as savpunng of 
aristocratic ideas. The same error was committed in 1848 
in the constitution of the second French republic. The 
abortive German parliament of 1848 consisted of a single 
house. Even in the United States unicameral legislatures 
have been tried. Georgia and Pennsylvania in 1790, and 
Vermont in 1836, successively abandoned the system in 
favour of the now universal double legislatures. The idea 
that the existence of a second branch of the legislature is 
not compatible with popular sovereignty is, indeed, purely 
fallacious. The two liouses may each of them draw their 
power from the people, although elected for different terms 
and by different districts. The division between the two 
need not in any way imply the existence of caste, or follow 
the line of the social stratification of society. The senates 
of the United States and France arc obvious illustrations. 

3. Composition of upper houses. Granted the need 
for the existence of an uj)per house, the next point to be 
considered is the manner of its composition. ^It may be 
here incidentally mentioned that the term ‘‘ upper house,*’ 
familiarly used to refer to a particular part of the legisla- 
ture, is, of course, at the present day a misnomer. In the 
matter of constitutiont-1 power the so-called upper ” 
house is in nearly all cases the weaker of the two. The term 
is merely an historic one; for lack of a better, it is still 
convenient to retain its use. The composition of an upper 
house may be based on the principles of hereditary office, 
of appointment, of election, or on a combination of these^ 
, £et US consider these different *^methods in ♦turn. The 
hereditary principle as applied .to the political constructioii 
of the future need not be taken seriously. It is not prob* 
able that any civilized community, not alre^y hayffig ^ 
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hereditary legislature, will deliberately bring one into being. 
It is true that the principle was used to some extent in the 
creation of the House of Lords in Japan (1889), but rather 
as a recAPgnition of social aiid political differences already 
existing than as a creation of new ones, “ The idea of 
hereditary legislators,” wrote Thomas Paine in his Rights 
of Man (1791), ‘‘is as inconsistent as that of hereditary 
judges or hereditary juries, and as absurd as an hereditary 
mathematician or an hereditary wise man, and as ridiculous 
as an hereditary poet-laureate.” It is one thing, however, 
to object to the hereditary principle in the construction of 
a new legislature, and another to demand its abolition 
where it already exists. In many countries it has had its 
origin in the historic evolution of the government, it 
corresponds to the social distinctions v/hich exist as an 
undeniable fact in the structure of the community, and it 
operates on the whole fairly well. Such is undoubtedly 
the case with the British House of Lords. There is at 
present no very intense opposition to the continued exist- 
ence of the House : true, the extreme Radicals and the 
Socialists have long demanded its abolition, and the further 
reform oj the House, beyond that effected by the Parlia- 
ment Act of 1911, is an active issue on British politics. 
But the opposition to it from the Liberals has arisen rather 
from the fact that the House of Lords is overwhelmingly 
and hopelessly conservative, thfui from repugnance to the 
nature of its structure. 

The British House of Lords is based, indeed, on the 
hereditary principle to a larger extent than any existing 
legislature. It contained in 1920 about six hundred ^and 
eighty members (the number varying through deaths and 
new crea*tions of peerages). Included in these were the 
princes of the royal house, six were members appointed 
for life, — the six eminent jurists who are created lords of 
tc/supply the HefUse with proper legal kE|wledge 
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when sitting as a court, — twenty-six were archbishops and 
bishops of the Established Church, sixteen were elected by 
the Scotch peers from among their number, twenty-eight 
were elected by the Irish pecr^^ and the rest the jnembers 
of the peerage of the United Kingdom. The creation of a 
peerage carries with it the hereditary right to a seat in the 
House of Lords, nor has the Crown the pow^r to make life 
appointments other than the six mentioned above. The 
Continental legislatures which make use of the hereditary 
prineijdc apply it only in a partial degree to the composi- 
tion of the upper house. Along with the princes of the blood 
and tlie hereditary members, there are included a large 
number of members appointed by the Crown for life only^ 
This is the case with Prussia,^ Austria,^ Hungary,^ and 
Spain. But of these it is only in Hungary^ that the 
hereditary peers form a majority of the House. In Spain 
and Austria ^ a representation is also given to the Roman 
Catholic Church ; in Hungary ^ the Greek, Protestant, and 
Roman Catholic Churches are all represented in the upper 
house ; the clerical representation is in all cases very much 
in the minority. The Prussian House of Lords ^ includes 
a number of elected members representing the landowners, 
together with representatives of the universities, tie mayors 
of towns of over fifty thousand people, etc. Spain has also 
a large number of elected “ senators,’’ rej^resenting the 
commercial and provincial states, the universities, etc. It 
is to be observed that even in cases where the hereditary 
seats are deliberately granted to the nobles under a modern 
constitution (as in Prussia, 1850, Spain, 1876), they really 
represent a continuation of the peculiar civil and political 
privileges (rights of local government, feudal dues, immunity 
Jrom taxes, etc.) formerly enjoyed by the nobles, or a 
compensation for a loss of the saene. The hereditary por- 
tion of the legislature is thus everywhere to be regarded 
^ As before tbo revolution of 1918-19. 
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only as a survival of the There are no hereditary 

members in the upper houses of France, S\vitzerland, the 
Netherlands, Denmark, Belgium, Norway, Sweden, Italy, 
exceptii^ only, in the latt€4r case, the princes of the royal 
family. 

In many legislatures the seats in the upper bouse, or at 
any rate in a part of it, are neither held by an hereditary 
tenure nor filled by election. The members arc appointed 
to their office, the nominations being made almost invariably 
by the executive government. Such a system, though at 
first sight repugnant to the idea of popular government, 
has a great deal in its favour. Experience has shown that 
the process of popular election does not ahvays result in 
the selection of the ablest and most upright men of the 
country. Election is apt to favour the candidates who 
possess in a high degree the more popukr arts, who have a 
readiness, or even a rc'ady buffoonery in speech, who are 
not sensitive to political abuse, and who have a reputation 
(military, for example) calculated to appeal to the imagina- 
tion of the Crown. It does not follow that these men, when 
elected, are the best suited for the legislative office. There 
are in every community many men of very great talent, 
conspicuous perhaps in science or literature, who would 
never be elected at the polls, who would probably hesitate 
to offer themselves as candidates, and who nevertheless 
are admirably fitted both by ‘*their intellect and their 
character for a seat in the legislature. The system of 
appointment renders it possible, in theory at least, for men 
of this class to be selected. This is the principle that is 
aimed at in the nominations to the Senate of Italy, ;whero4he 
condition ^obtains that«the person nominated must either 
have filled a high office, or have acquired fame in literature^ 
science, or some other ptirsuit tending to the benefit of 
the natiom Many of the Continental legislatures, as 
. ebeady se&, admit of a partial construction^ of ^the^upper 
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houses on this plan. The system of nomination is seen in 
its entirety in the senate of the kingdom of Italy and in 
the Senate of the Dominion of Canada. In Italy all the 
senators, exclusive of the memheis of the royal family, are 
nominated for life by the King, and are selected out of 
the following classes, — bisliops, high officials, members of 
the lower house after three terms of service, members of the 
Royal Academy of Science, those who pay six hundred 
dollars a year or more in taxes, and men who have benefited 
the nation in literature, art, etc. In Canada the Senate is 
composed of members nominated for life by summons 
of the Governor-General, the total number and the number 
from each province being limited. Experience has unfor- 
tunately shown that nominated senates are better in theory 
than in fact. The difficulty encountered in practice is that, 
whatever may be the nominal constitutional power of such 
a senate, it is in reality unable to act as a counterbalancing 
force to the house elected by the people. The Senate of 
Italy is a feeble body, and can offer no real opposition to 
the Chamber of Deputies. In Canada also tlie parliamentary 
life and parliamentary power are centred in the House of 
Commons. « 

It remains to consider the system of election as applied 
to the composition of upper houses. This is the method 
used, either in direct or indirect form, in the United States, 
both in the federal and state governments, in Mexico, 
Cuba, and the other Latin American republics, in France, 
Belgium, and the Commonwealth of Australia. The difficulty 
encountered here at the outset is the danger of making the 
upper hopse a mere re-dupheation of the lower, which would 
se;rve but little purpose, and migh^. lead to a chronic con- 
cstitutional deadlock. Various means are taken to overcome 
this difficulty. In the first placft, in a federal government* 
especially since the example set by the United States in 
1787,^ the^ problem may be said to solve itself : the uptier ' 
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house may be made especially representative to the units 
of the federation, the lower house may represent the people 
at large on a basis of population. Thus there are in the 
United jS^tates two senators* for each state, in Cuba four 
senators for each ; the Senate of Brazil has three from each 
state, and the Australian Senate is similarly composed. 
In the federal government of the former German Empire 
the constituent parts of the federation were represented 
in the Biindesrath, not exactly on a footing of equality, 
nor yet in proportion to population ; even the smallest had 
one vote each, and Prussia, the largest, had only seventeen 
votes. In all these cases the representation in the lower 
house is according to population. This is an extremely 
useful device, as it renders a federation possible between 
units of different sizes, the smaller of which would be too 
jealous of the larger to enter a union on a basis of representa- 
tion purely proportionate to numbers, while the larger 
states would bo unwilling to accept a federation on terms of 
complete equality with the smaller ones. 

A further method of distinguishing the two houses is 
found in varying the system of election, and adopting a 
direct election for the lower house and indirect for the 
upper. This is best seen in the case of France. The 
Chamber of Deputies is elected by direct universal suffrage 
from districts of (approximately) equal population. The 
election of the Senate is indirect, t^d is made by an elec- 
toral college,” in each department of France, consisting of 
the deputies, councillors-general, and district councillors 
(members of the councils for local government), and repre- 
sentatives from the municipal council of every corpmune : 
the latter class form a Ijrge majority of the total college). 
The origin^ intention was to make the Senate especially i 
representative of the organic life of the commune or parish, 
’while the d^uties should represent the nation at large. 
Indirect eledfion was also used in the United States, where 
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the senators were elected by the state legislatures until 
the principle of popular election was introduced by the 
Seventeenth Amendment to the constitution in 1913. In 
the state governments the senaPtors are elected by the people, 
the election district being, however, different from that 
used for elections to the Assembly. In addition to the 
difference in the manner of elections, a differentiation can 
be made by the use of different electoral districts for the 
two houses, as already indicated, by adopting terms of 
office of different length, and by the system of partial 
renewal. For example, a United States senator sits for 
six years, a member of the House of Representatives only 
for tw^o ; in France, while the deputies have a four years* 
term, a senator sits for nine years. Similarly, in the United 
States one-third of the Senate is renewed every two years; 
in France and in the Netherlands one-third of the upper 
house is renewed every three years. This method of partial 
renewal is of particular efficacy and importance. It lends 
a character of permanency and stability to the upper houa^^ 
which offsets the tendency of the lower one to a too com- 
plete change of membership and of sentiment as the result 
of a general election. 

4. Distribution of power between the two houses. 

So much for the question of the composition of the two 
houses ; let us turn now to consider the relative degree of 
power to be entrusted to them. The usual practice is that 
the two houses are, in almost all matters of legislation, 
equal and co-ordinate; either house may originate a bill, 
and no bill thus originated can become law without the 
consent of the other house. Either house, too, may pro- 
pose amendments to a bill, which will only become valid' 
“ by receiving the consent of the other. To this general rule 
there is one most notable exception. In the case of bilk 
referring to the raising and spending of mone^, the ^powers 
of the uppe^ house in most of the chief states of the ‘vywW 
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are more or less limited. For this different reasons are 
assigned, in part historical, in part rational. HLstorically 
we may consider this to have come about in imitation of 
the relfl^ion existing betweim the House of Lords and the 
Commons in England, where the power of the purse ever 
since the fourteenth century has been vested exclusively 
in the Commons.^ But it hardly seems correct to’ regard 
this almost universal restriction on the power of upper 
houses as merely an accidental adaptation. There seems 
excellent reason for it as vrell. In the case of most of the 
bills introduced in a legislature, no great harm ensues if 
the proposals of one house are rejected by the other ; matters 
merely remain where they were before. But in the matter 
of money bills the case is different; if no bill is passed for 
the raising and spending of money, the public service will 
come to a full stop. It therefore seems wiser to make 
the wishes of one house more or less decisive in the matter ; 
and of the two, the house more directly and proportionately 
representing the people appears to be the natural one to 
entrust with this power. The disability thus laid on the 
upper house in matters of finance varies in different legis- 
latures. Ijb is most complete in the case of the British 
House of Lords. This body, by the custom of the con- 
stitution, and in accordance with the Parliament Act of 
1911, has no power to originate, amend, or reject a bill for 
the raising or spending of money.* Other houses, as is the 
case with the House of Lords in Prussia, ^ and the first 
chamber of the Netherlands, while forbidden to originate 
or amend money bills, are empowered to reject them 
m bhc. France offers a doubtful case ; the Senate is for- 
bidden to originate measures of finance and has certainly 
power to rdject them, but the question of its right to amend ^ 

% 

1 Taswell-Langmead, Constitutional History, chap. viii. See also 
B^ard Jenks^T^ Government of the British Empire (1018), chap. vii. 

• At least pnor to 1919. 
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is a constitutional point not yet clearly settled.^ The Senate 
of the United States represents a higher step in the ascending 
series of powers. “ All bills for raising revenue,” says the 
Constitution (Art. 1, § 7), “ sliqll originate in the l^Jouse of 
Representatives, but the Senate may propose or concur 
with amendments as on other bills.” In reality this 
amending power is used by the Senate with such latitude 
as to render the two houses in their legislative capacity 
what Lord Bryce has called “ really equal and co-ordinate.” 
In a few cases, in the federal legislature of the German 
Empire ^ and in Switzerland, the tw^o houses are legally on 
a footing of equality in regard to money bills. In Austria 2 
an ingenious expedient was added for preventing the dis 
agreement of the two houses from stopping the wheels of 
government. It was part of the fundamental law that if 
the two houses, even after consultation, could reach no 
agreement in regard to a financial measure, then the lower 
sum of money voted (by either house) is considered as 
granted. 

In all matters other than money bills it is usual that 
the tw'o houses are on a footing of equality as far as the 
law of the constitution is concerned. But in practice it 
generally happens that the lower house is decidedly the 
“ predominant partner ” ; in the case of a conflict between 
the two, public opinion is generally in favour of the house 
which more immediately rtands for the vote of the people, 
and circumscribes to a large extent the resistance that 
can be offered by the upper house to the more popular 
body. This is the explanation of the relatively feeble 
power of the senates of France, Italy, and Canada.® The 

Government and Parties; Simonet, Traite JSl4mentaire du 
Droit Public, * 

^ » As before 1919. 

” The rejection of the Naval Bill of 1910 by the Canadian Senate showed 
a degree of independent activity not previously anticipated by its critics. 
Since that year several other instances of vigoroqa oppositic p to the House 
have been instanced. See Sir Q. W. K'oss, The Senate of Cjinada <1914), 
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cas6s of the German Bundesrath ^ and the American Senate, 
which enjoy a power practically greater than that of the 
lower house, are quite exceptional. The Senate of the 
United States owes its extensive power partly to its federal 
character, by virtue of Afhich it represents the states in 
their separate capacity, partly to the length of the senatorial 
term, and in part also to its historical antecedents and the 
traditions of political weight and stability which it has 
acquired. The constitutional rchitions existing by the 
custom of the country between the Lords and Commons of 
the United Kingdom are quite unique. It is only to be 
expected that the House of Lords, no part of which is 
elected by the people either directly or indirectly, should 
be able to offer only a limited resistance to the Commons, 
even in matters that are not financial. The constitutional 
relation of the two houses, prior to recent developments, 
is thus stated by Mr. Dicey : ^ “If there is a difference of 
opinion between the House of Lords and the House of 
Cteimons, the House of Lords ought at some point (not 
definitely fixed) to give way; and should the Peers not 
yield, and the House of Commons continue to enjoy the 
confidence of the country, it becomes the duty of the Crown, 
or of its responsible advisers, t(3 create, or threaten to 
create, enough new peers to override the opposition of the 
House of Lords, and thus restore harmony between the 
two branches of the legislature.’’ By the “ confidence of 
the country ” is meant the enfiorsation of the conduct of 
the Commons, or, more correctly, of the majority in the 
Commons, by the people voting in a general election on the 
issue involved. This constitutional relation is sometimes 
briefly stated by saying that the Lords have no right to 
oppose the Commonsion the issue on which the Conwnons 
were elected. The precedent involved was established by 
the passage of the Reform Bill of 1832. The Lords insisted 
^ A^efore 1919. , ^ Law of the Cmstitution, 
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on opposing the measure even though a dissolution of 
Parliament resulted in the election of a new House of 
Commons overwhelmingly in support of parliamentary 
reform. The written threat of the King (William IV) to 
create peers in favour of the billf forced the Lords to with- 
draw their opposition. In accordance with this precedent 
the Lords have found themselves several times compelled 
to waive their legal right of resistance to the Commons. 
The bills for the Repeal of the Corn Laws (1846) and for the 
disestablishment of the Irish Church (1869) are cases in 
point. That the precedent had not altogether shattered the 
constitutional power of the Lords was seen in their rejec- 
tion of Mr. Gladstone’s Home Rule Bill (1893). In spite 
of the fact that they were opposing a House of Commons 
elected directly on the question of Home Rule, the Lords 
threw out the bill ; it was argued in support of their action 
that though the electorate had spoken in favour of Home 
Rule, they had not endorsed this particular bill, which had 
not yet been made public at the time of the election. % 
further argument w\as found in the fact that the bill had 
been forced through the Commons, by means of the closure 
which had perhaps unduly abbreviated debate. 

Within recent years the constitutional relatioii of the 
two houses of the British legislature has undergone a 
further readjustment. The House of Lords rejected the 
Finance Bill passed by the Commons in 1909. Certain 
portions of the bill, as notably the introduction of a tax 
on the increase of land- values, were regarded by the majority 
of the Lords as social rather than financial legislation, and 
as subject therefore to the free action of that House. The 
rejection of the bill led to a prolonged constitutional crisis 
which resulted in the passage of the Parliament. Act of 
Hll (1 and 2 Geo, V, ch. 13). Under this statute any 
money bill which the House of Lords refuses to pass in the 
form in which it has come up fpm the Comnfens, may 
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become law by the signification of the royal assent. The 
decision as to what is or what is not a money bill rests 
with the Speaker of the House of Commons. Public bills 
other \han money bills, Jt a bill extending the maximum 
duration of parliament, may also become law without the 
consent of the House of Lords, provided that they havt‘ been 
passed by the Commons in three successive sessions (of 
the same or of consecutive parliaments), and provided also 
that two years have elapsed between the second reading 
in the first session of the House of Commons and the third 
reading in the third session. The bills in question must 
be sent up to the House of Lords at least one month before 
the end of the session. The same Act limits the duration of 
parliament to five years. 

Whatever arrangements may exist, either legal or 
customary, there always remains in the background the 
danger of conflict, or even of an actual deadlock, between 
tlfe two houses. In most legislatures, as, for instance, in 
the Congress of the United States and in the Parliament 
of the United Kingdom, this danger is lessencKl by the system 
of conferences between representatives of each house. In 
the Coj/^ress, when the houses are unable to agree over 
amendments, three members of the Senate are appointed 
to confer with three members of the House of Representa- 
tives, with a view to arranging a compromise. Although 
serious differences of opinion tiave often existed between 
the two houses of Congress, the possibility of an actual 
deadlock bringing the legislative machinery to a standstill 
is not one of the special dangers in the American system. 
Beyond the plan of committees of conference .there .is no 
legal machinery for forcing an agreement between ilut two 
houses. The case is quite different with the constitution 
of the Commonwealth of Australia. Australian legislatures, 
especially the legislatures of Victoria , have experienced the 
very serious dangers that may be thr^teped^by the 
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obstinate disagreement of the upper and lower house,^ 
As a result of the difficulties that have thus arisen, the 
constitution of the Commonwealth contains provisions that 
arc intended to render imposf^ffile a complete deadlock 
in the federal legislature. Tlie Governor- General is 
empowered, in the event of the House presenting and 
re*preaenting a bill and the Senate persistently rejecting it, 
to dissolve both houses simultaneously. If after a new 
election tlic same situation persists, the Governor may 
convene a joint sitting, the vote in which is filial.^ 

! 5. Direct legislation ; the initiative and the referen- 

’ dum. As a conclusion to our discussion of the legis- 
lature and the legislative process, we may briefly advert 
to what is called direct legislation, or the making of laws 
by means of the action of the people themselves. That 
the whole of the people, or at any rate, of the voters, should 
participate in the process of legislation seems in a sense 
the embodiment of the idea of democratic self-government; 
Rousseau regarded it as the only true expression of popular 
sovereignty. In some form or other it ha s been known since 
the earliest historical times. At Athens there existed the 
Ecclesia, an assembly of all the free citizens, erected by 
Solon in the sixth century n.c. into an organ of general 
political control. In it the citizens decided on questions 
of peace and war, and voted on matters laid before them 
by the Council of Four ITi'rndred. The Romans also had 
their Comitia Tributa, or meeting of the people by tribes, 
which became in the latter days of the republic a law- 
making assembly. In the smaller cantons of Switzerland 
the Landesgemeinde, or gathering of the people, has acted 
from* time immemorial as a legislati\^ body. Such organs 
of» government were rendered possible in the city-states of 

^ For an account of the experience of Victoria in this conneotion, and 
the political crisis of 1877, see Edward Jonks, Govemmen,t\of Victcfia, 
part iv., chap, xxxiii. 

* Commonw'jaltV Act, § 67. 
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the classical world, and in the cantons of Swtzerland, by 
reason of their restricted territorial extent. In the larger 
states of the world an actual gathering of the people is a 
physicv<il impossibility. Tlje sovereignty of the people has 
worked itself out by means of representative assemblies. 
But at the present day the growth of rapid communication 
by post and telegraph renders it possible to have recourse 
to some extent to the whole body of the citizens in the 
making of the law ; the people of a great state cannot, it 
is true, be all gathered together in one place in a delibera- 
tive capacity, but it is possible for them all at one and the 
same time to give tlieir vote upon any measure proposed. 
The system of direct legislation which is thus rendered 
possible has been favoured by the growing distrust of 
representative legislatures which is noticed in so many 
democratic countries at the present day. There is an 
increasing tendency f o rely on the general will of the whole 
people as expressed in a direct vote. “ The poojde,'' says 
Professor Goldwin Smith, “ cannot bo lobbied, wheedled, 
or bulldozed; the people is not in fear of its re-election if 
it throws out something supported by the Irish, the Pro- 
hibitionist, or the Methodist vote.’’ As against this con- 
tention it may properly be advanced that the making of 
laws requires, like every other task of importance, a special 
training and experience, and that the interests of the people 
are really safer in the hands of carefully chosen legislatures 
than when submitted to the hazards of a popular vote. 
The fact that in every community a large proportion of the 
citizens are of necessity too much absorbed in their owm 
affairs to be able to properly consider the public questions 
submitted to them, is also of considerable weight. Rfghtly 
or wrofigly, howeve?, legislation by the people is ah*eady 
used to a considerable# extent. It assumes several foriAs. 
Of these^the most important is the referendum, or sub- 
missio)Ci#to the popular vote of a proposed measure or 



168 THE STRUCTURE OF THE GOVERNMENT 


constitutional change which becomes law if ratified by the 
required majority. The initiative means the legal right of 
the people, acting by petition and in sufficient number, to 
cause a legislative measure to be brought to a popular vote. 
There is, in the third place, the recall, or the removal of an 
executive or judicial official from office by a popular voto.^ 

It is in Switzerland, more than anywhere else, that direct 
legislation is in use. In four of the twenty-two cantons of 
Switzerland (Uri, Unterwalden, Appenzell, and Glarus) 
there still exists the immemorial Landesgemeinde, or Con- 
gregation of the district. In Uri, for example (of which 
the total population in 19 IG was 24,000), the people meet 
once a year in a large meadow, where they vote taxes, pass 
laws, and elect their executive officers for the coming year. 
Even in the cantons which have representative legislatures, 
the referendum — the submission of the laws to the vote of 
the people — is largely used. In about half of them it is 
** optional ” — employed, that is to say, only when called for 
by petition. In all the rest (except Freiburg) it is “ obliga- 
tory,” and must bo used for all legislative measures of 
importance. In all the cantons changes in the constitu- 
tion can only be made if ratified by the popular vote. The 
initiative, or right of the people to introduce laws by 
petition, is of more modern creation, having been first intro- 
duced into the constitutions of the cantons in the middle 
of the nineteenth century. It is permissible at present in 
nearly all the cantons, botk for ordinary measures of law 
and for constitutional changes. In the federal government 
of Switzerland the referendum is compulsory for an amend- 
ment of the constitution. There is also an optional referen- 
dum/ requiring the submission of ordinary laws to the 
peopli; if caUed for by thirty thousand citizens of eight 

^ The word “ plebiscite ” is used in a general sense for any kind ol 
popular vote on an issue. It would be convenient to restrict its use 
to votes taken aa an expression of opinion without invdiving leg^l 
consequences. r 
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cantons. The initiative in the shape of a proposal sup- 
ported by fifty thousand voters also exists in the federal 
government; though nominally admissible only on con- 
stitutional amendments, it^an in practice be applied to any 
measure by giving it the form of a change in the constitu- 
tion. The system thus established is of great practical 
importance in the government of Switz^Tland. IBetwcen 
1874 and 1908 thirty federal bills (out of a total of two 
hundred and sixty-one) were submitted to a popular vote. 
Eleven were ratified and nineteen rejected.^ Unfortunately 
it is impossible to draw any general conclusion as to the 
utility of direct legislation from the experience of Switzer- 
land, as its critics, both in and out of that country, are 
much divided in opinion. 

In the United States, direct legislation, though not always 
referred to by that name, exists to a considerable extent. 
There is, in the first ydace, an historic form of it in the shape 
of the New England “ town meeting,” or assembly of the 
electors of the townshij). This is almost a counterpart of 
the Landesgenieindo of Switzerland. The voters come 
together in a masvs meeting once a year (and on sj)ecial 
occasion^ if called for by petition) and not only elect the 
** select men ” or officers of the township, but also vote 
on the raising of taxes, the spending of money, and on other 
local questions. The town meeting is an instance of direct 
legislation of the purest type, inasmuch as it permits of 
discussion as well as voting in the mass meeting.^ Another 
form of direct legislation is seen in the ratification by the 
people of changes in the constitution, a system now prac- 
tically universal in the United States. The constitutjons 
of many of the states make a still further use of^the 

* See disciission by W. E. Rappard, Jm. Pol. Sc. Review, AugusJ 
1912, ^ exocUent work on tjfe subject is that of Doploigo, The Refer- 
endvm in SmtzerUi7id, See also F. A. Ogg, The Governments of Europe 
(1913), part 

* For details as to the New !^gland town mooting past and present, 
see Fisko, Government in the United States, chap, ij^ , 
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principle. As lias already been seen, the power of the state 
legislature is often restricted by a constitutional provision 
requiring certain kinds of statutes to be submitted to a 
popular vote. The constitution of Pennsylvania ifj( 1873), 
for example, declares that “ no law changing the location 
of the capital of the State shall be valid until the same be 
submitted to the qualified electors of the commonwealth 
at a general election, and ratified and approved by them.” ^ 
Similar provisions in regard to altering the location of the 
capital are found in the constitution of many other states. 
In the same way a clause of the Iowa constitution of 1846 
(adopted later in the constitutions of New York, Cali- 
fornia, Illinois, and a number of western states) provides 
that laws for the contraction of debt (with certain excep- 
tions) must be submitted to the people. In many states, 
too, the raising of taxes beyond a stipulated limit can only 
be effected by means of a popular vote. Of other matters 
treated in this way the alienation of public property, the 
creation of banks, and the extension of the franchise to 
women may be cited. Direct legislation is also found in 
the form of a “ municipal referendum ” in which the people 
of a county or town vote on the question of thf. location 
of the county seat, the contraction of a local debt, or the 
adoption of a city charter. This particular phase of direct 
legislation, whereby the making or amending of city 
charters is submitted to r vote of the people of the city, 
is sometimes spoken of as municipal home rule. Several 
states of the Union have already made extensive use of 
this system. In California an amendment of the constitu- 
tiop (November 1906) provided that a petition of fifteen 
per^ cent, of the voters can cause^ any proposed charter 
^amendment to be submitted to a vote of the people. In 
Oregon a constitutional amendment of 1906 gave to the 
voters of every city and town power to enact ai^d to amend 
^ Constitution, ifrt, 3, § 28, • 
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the charters of their municipality. The same development 
is seen in Washington, Minnesota, Colorado, and other states. 
The Michigan constitution of 1908 provides for municipal 
home rSle. • 

Direct legislation is carried still fuitlier in certain stiites 
of the Union in the form of a general introduction of the 
initiative and the referendum. South Dakota, by a con- 
stitutional amendment of 1898, provided for the use of the 
initiative and the referendum on a petition of five per cent, 
of the voters. Oregon adopted a state system of initiative 
and referendum in 1902. 

The essential principles of the Oregon system, which 
has become to a large extent a pattern for other communi- 
ties, appear in the following extracts from Article 4 of the 
constitution of the state : 

The legislative authority of the state shall be vested in 
a legislative assembly, consisting of a senate and house of 
representatives, but the people reserve to tliemselves power 
to propose laws and amendments to the constitution, and 
to enact or reject the same at the polls, independent of the 
legislative assembly, and also reserve power at their own 
option to* approve or reject at the polls any act of the 
legislative assembly . The first power reserved by the people 
is the initiative, and not more than eight per cent, of the 
legal voters shall be required to propose any measure by 
such petition. . . . The second , power is the referendum, 
and it may be ordered (except as to law^s necessary for the 
immediate preservation of the public peace, health, or 
safety) either by the petition signed by five per cent, of 
the legal voters, or by the legislative assembly, as other 
bills are enacted. . . . The veto power of the, governor 
shall not extend to it^asures referred to the people. ^ All 
elections *l)n measures referred to the people of the state 
shall be had at the biennial regular general elections, except 
when the le^lative assembly shall order a special election 
. * . The wuole number pf votes cast for justice of the 
supreme court at the regular election last^procedipg the 
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filing of any petition for the initiative or for the referendum 
shall be the basis on which the number of legal voters 
necessary to sign such petition shall be counted. . . . The 
initiative and referendum powers reserved to thp people 
by this constitution are hereoy further reserved to the 
legal voters of every municipality and district as to all 
local, special, and muTiicipal legislation, of every character, 
in or for their respective municipalities and districts. The 
manner of exercising said powers sliall be prescribed by 
general laws, except that cities and towns may provide 
for the manner of exercising the initiative and referendum 
powers as to their municipal legislalion. Not more than 
ten per cent, of the legal voters may be retpired to order 
the referendum, nor more than fifteen per cent, to propose 
any measure, by the initiative, in any city or town. 

The constitution of Oregon also provides that every 
public officer in Oregon is subject ... to recall by the 
legal voters of the state or of the electoral district for 
which he is elected.” No popular vote on a recall is taken 
unless twenty per cent, of the voters have petitioned for it. 

A similar general system of referendum and initiative 
and recall has now been adopted in a number of states, 
especially in the western half of the Union. Th^ constitu- 
tions of Arizona, Montana, Olkahoma, Washington, etc., 
may bo cited in this connection.^ 

The whole system is decidedly growing in favour, especi- 
ally in the w^estern part ^f the Union, and profits by the 
distrust with which the state legislatures are often viewed 
by the people at large. Direct legislation has been widely 
endorsed in general terms by various political parties and 
associations, especially those of a radical or progressive 
stamp, in many states. As long ago as 1896, the Populist 
garty, in its national convention at St. Louis, Expressed 
itself in favour of the use of both leferendum and initiative, 

^ The student of this subject may consult with profit the Oregon 
Blue-book issued annually by the Seci^tary of} State of i^Oregon. It 
contains^ an irter^Miing analysis of the popular votes taken eince 1902 . 
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and reasserted its advocacy of direct legislation at each 
of its subsequent conventions. Various state conventions 
and the national convention of the Socialistic and Radical 
parties ^lave put themselvgs on record in favour of the 
initiative and referendum. 

Certain special considerations suggest themselves in 
regard to the particular form of direct legislation known 
as the recall. Expressed in general terms this system 
means that all persons who hold office must do so only so 
long as their tenure of office is sanctioned by the will of 
the people; at any time when a majority of the voters 
desire it the office-holder is removed from his functions. 
The arguments for and against the system stand upon 
somewhat the same ground as those in regard to direct 
legislation. In idealistic terms, it is argued that the will 
of the people ouglit to be the su])reme power, and that the 
recall offers a means whereby the citizens may at once 
remove from office those who have abused their trust. 
The system, it is claimed, affords a ready weapon against 
political corruption and the sinister influence of the money 
power. To this it js answered, as in the case of direct 
legislation^that “ the people ’’ are neither all- wise nor all- 
seeing; that the recall of a conscientious official may be 
brought about by a false appeal to the passions or interests 
of voters ignorant of the facts and details of the case; 
that the resulting uncertainty of office renders the con- 
scientious performance of duty doubly difficult ; and that, 
far from being a protection against the malign influence of 
the money power, the recall introduces a new and dangerous 
form of public corruption. It is especially in regard to 
the recall of judicial officials that stress is laid ton these 
arguments. Here the {iractice of those states which h^ive 
introduced the recall varies. Some, such as Oregon, per-^ 
mit the recall of judges. Others, as Washington, do not. 
There is certainly much te» be said against the use of the 
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recall in regard to judicial office. The work of a judge, 
from its intricate and technical character, is not a subject 
upon which the mass of the people can pronounce. Cer- 
tainty of tenure alone can givcjbo the judge the opportunity 
for independence of mind. 
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CHAPTER III 


THE EXECUTIVE 

i. Concentration of authority tho first requisite of tlie exeoutiVo. — 
2. Methods of appointment; heretliiory executives. — 3. Elect ivo 
executives — -i. Presidential and paiiiainciitary government. — 
6. Subordinate oflicials and tho executive; the civil service. 

1 . Concentration of authority the first requisite of 
the executive. The term “ executive is used to designate 
those officers of the government whose business it is to 
“ execute ” or carry out the law of the land. In the 
narrower sense it often signifies merely the supreme litjad 
of the administration, as the Prenident of the United 
States, or the same person together with his chief sub- 
ordinates. Tlius when we spciik of tho executive ” of 
the French Republic, we refer to the President, or perhaps 
to the l^esident together with the Prime Minister and 
cabinet. But the word has also a wider signification, in 
which it means the entire staff of officials, high and low, 
who are concerned with the administration of public 
affairs. This does not, of course, include persons acting 
in a legislative or judicial capacity, but comprises all 
such public servants as postmasters, revenue officers, 
sheriffs, inspectors, commissioners, etc. Occasionally even 
the army and the navy are included in this usage of the 
term. In the following chapter the word “ executi(^e ” 
wiU be lAed in the narrower sense except where othefwise 
indicated. » * 

The first striking point to be noticed in connection with 
the executive heads of modem governments is that, while 

176 • • , 
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members of the legislature are many, the chief officers of 
the executive are few. This, as has been seen, arises from 
the fact that the prime need in the executive or acting 
branch of a government is promptness of decision and 
singleness of puri^ose. That this is difficult to obtain 
among a number of persons acting with equal authority, 
goes without saying. “ One bad general,” the Emperor 
Napoleon once said, “ is better than two good ones.” 

It is further to be noted that to a very great extent 
executive authority —either over the whole conduct of 
government or over its subdivisions— tends to centre in a 
single person. Thus in the United States the supreme 
administration lies in the President, whose chief subordin- 
ates are his own creations, and can be dismissed by him. 
In Great Britain the virtual control of affairs is in the 
hands of a cabinet of fifteen to twenty persons, one of 
whom is, to a largo extent, dominant over the others. It 
is not necessary that any single person should always im- 
pose his own ideas and his own will upon the conduct of 
public administration. But it is essential that there should 
be some one person who can in the last resort exercise a 
decisive and final authority. It is one of tlie admirable 
points in the federal constitution of the United States 
that, by virtue of his position of commander-in-chief of 
the army and navy, the President may become in time 
of war almost a dictator. His power expands with the 
need of strengthening the executive, and he is able to cut 
the Gordian knot of legislative perplexities by the incisive 
application of a single will.^ 

It appears, then, that there is a strong presumption 
against wKat is called a “ plural executive,” or group of 
persons exercising the supreme executive authdrity, no 


^ Consult in this respect J. W. Burgess, Political Science and Con^ 
stituhonal Law, Vol. II., division iii., chap. iv. Soo also Evoi'ett Kimball, 
The National Government of the Uiiited States (1920), chaps, vjii. and xvii. 
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one of whom is superior in power to the others. Such a 
body is able to act only by joint decision. At first sight 
there appears a decided gain in this system in tlie direction 
of maturity of judgment a^d mutual control of the members 
against any possible tyranny on the pari of any of them. 
But the necessary loss in promptness of resolution and 
the danger of actual conflict of opinion in a moment of 
crisis, more than offsets this gain. As a matter of fact, a 
jdural executive is scarcely able to act at all except, by 
subdividing the work to be done and committing certain 
special functions to the care of each of its members. This 
was, for example, the plan pursued by the Committee of 
Public Safety, the joint executive of eleven membej's which 
governed France during the Pteign of Terror, 17911-94.^ 
History offers many examples of plural executives, such 
as the dual kings at Sparta and the consuls at Home. 
But experience has been decidedly unfavourable to such 
a plan of government. To this general verdict a signal 
exception is found in the case of modern Switzerland. 
Here the supreme executive power is vested in a board 
of seven persons, the Bundesrath, or federal council, 
elected for a term of three years, by the two houses of 
the legislature in joint session. Although one of the 
council is nominated each year to the titular dignity of 
President of the Swiss Confederation, he is in no sense 
above the others in authority. The members act severally 
as the heads of the seven governmental departments, 
though this is for convenience only, and not prescribed 
by the constitution. In their corporate capacity they 
manage the general conduct of the administration. In 
practice the system works admirably. The members of 
the couilcil are cona&ntly re-elected, and enjoy what is 

9 

^ For the division of executive business among the members of the 
Committee of Public Safety, see Morse Stephens, The French Revolution^ 
VoL II. ^ 

N • • . 
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practically a permanent tenure. But this rather anomal- 
ous situation is partly to be explained by the fact that the 
legislature itself decides upon the policy to be pursued in 
all matters of moment. 

2. Methods of appointment ; hereditary executives. 

Returning, then, to the consideration of modern execu- 
tives in general, and having noted the prevailing principle 
of single control, wc may next indicate the great differences 
that exist in the method of selecting the executive heads 
of governments, in their tenure of office, and in the 
relations of the executive to the legislative body. Two 
separate lines of classification are here presented ; first, the 
distinction between hereditary and appointed executives, 
and secondly, the distinction between those that are real 
and those that arc nominal. An hereditary executive — a 
king, emperor, sovereign prince, etc. — enjoys a tenure 
which is not only lifelong, but which passes to his heirs. 
Such an institution has, of course, no place among the 
political ideas current in the independent states of the 
American continent. Looked at in a purely rational light, 
it is difficult to find much to be said in its favour. An 
hereditary ruler seems on the face of things as gbsurd as 
the hereditary mathematician or hereditary poet-laureate 
referred to in the preceding chapter. But hereditary 
monarchy, as it exists in Europe, is not to be disposed of 
in so simple a manner. In nearly all countries whore it 
exists, it is an historical product, and has grown up as a 
part of the political evolution of the state. In many 
cases, too, it is regarded by the people of the country, aa 
most notably in Great Britain, not only with tolerance, 
but with the most sincere approval. The desire for a 
republican form of government is about as little known 
in England as the desire for a mcnarchical system in the 
United States. But the real secret of the persistent 
survival of hereditary monarchy in so many of th^ civilized 
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communities of the world lies in the fact that, in the cases 
where it meets with the greatest approval, the hereditary 
sovereign is a nominal and not a real executive.^ In the 
United Kingdom, Italy, Belgium, etc., the actual conduct 
of government is not in the hands of the King. The King 
is, to a great extent, though, of course, not literally, only 
the nominal head of the state ; public business is transacted 
in his name, and profowssedly by his authority, but in 
reality the control of affairs is in the hands of the Prune 
Minister and cabinet, who represent the voice of the 
people. In this form the system can })e supported by 
many arguments of great weight. It helps to lend to the 
government of the country those features of stability, 
permanence, and continuity whicli are among the most 
essential factors in ijoliiical institutions. To international 
dealings it contributes, whether rightly or wrongly, a 
certain prestige that is not witliout iis diplomatic value. 
It is certainly, also, to be admitted tlait the traditions 
which surround a monarchy of long continuance help to 
iiuspire the actual chiefs of the government with a sense 
of responsibility and dignity most salutary in its efieict. 

In spit^ of all this it may perhaps be*- doubted whether 
the wonders of constitutional monarchy have not been 
somewhat over-estimated by its English panegyrists. 
When all is said and done, there always remains a con- 
tingent possibility that a futjire monarch may break 
rudely away from the self-effacement imposed upon liim 
by the system. The admirable manner in which Queen 
Victoria and her successors liave filled the position of 
constitutional sovereign has made people forget that 
this self-effacement is customary, and not part of the law 
of the land. The relations thus established, especially 

^ A very interesting discussion of the somewhat accidental develoj^ 
ment of trie jjeculiar position iield by a “ ooubtitulional ” povcrcign is 
found in Sidiiey Low’s Govemante of England, 
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in the connection of the sovereign with foreign affairs, are 
extremely delicate, and demand for their proper mainten- 
ance a higli degree of tact on the part of the monarch. 
The successful operation of system is by no means so 
independent of the coTn]ietence or incompetence, the in- 
tegrity or perversity of the reigning prince as the English 
writers are inclined to imply. Whether or not such con- 
tingent disadvantages overbalance the features of stability 
and continuity that result from the institution of monarchy, 
is, of course, a subject admitting a great diversity of 
opinion. 

The hereditary monarchs of the present day are nearly 
all of the (ionstitutional typo. The former King of Prussia 
(who by virtue of his kingship was also German Emijeror) 
was an example to the contrary. Here the constitutional 
maxim tliat the King reigns, but does not govern,’’ did 
not liold true. The King of Prussia not only reigned, but 
govcriKKl also,^ and his executive function was both titular 
and actual. The kingship passed to his descendants. 
To the American mind it seems very difficult to defend 
such an institution. The defence on grounds of dynastic 
rights to the kingship as a sort of property, or on quasi- 
theological grounds as a thing specially instituted by the 
deity, hardly needs refutation. Any defence of such a 
monarchy on the grounds of its efficiency carries with it 
the assumption that the future sovereign in line of descent 
will of necessity prove efficient. Nevertheless, till the 
ignominious fall of the Prussian monarchy in 1918 German 
writers on public law were quite prepared to defend the 
existence of monarchy even where not of the limited or 
constitutional type. 

3/ Elective executives. In contrast to hereditary 

a 

^ “ With us the King himself governs; the ministers, of course form- 
ulate {redigirm) what the King has commanded, but they do not govom ** 
(Speech of Prince Bismarck in the German Reichstag, 1882J. 
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executives may be placed the wide class of those that 
may best be termed elective. The terminology is here 
hardly satisfactory, for in addition to officials actually 
elected* such as the Presidient of the United States, there 
exists a class of head executive officers who are certainly 
not hereditary, and who arc rather to be thought of 
as selected than elected. The word “ nominated,” or 
appointed, would indicate more precisely the method 
of their accession to office. Inasmuch, however, as such'* 
chief executives arc found not in independent states, but 
in the subordinate governments of an imperial system, 
it vrould seem improper to make on their account a third 
general category of the executive in general. Such officials 
as the Governor- Cl enoral of Canada, the Viceroy of India, 
and the Governors of British colonies, all of whom are 
Dominated by the Chown, are of tin’s description. The 
Lieutenant-Governors of the Canadian provinces, who are 
appointed by the Governor-General, on the advice of his 
ministers, belong to the same class. These executive 
officers will also be divided into those that are actual and 
those that are only nominal. The Viceroy of India is of 
the first «ort; the Canadian Governor- General is of the 
second, and the Lieutenant-Governors represent only the 
thinnest kind of nominal power. Such executives are, of 
course, merely the outcome of the peculiar circumstances 
of the British Empire, in which it is necessary to repro- 
duce by proxy in the colonies and dependencies the nominal 
character of the power of the British sovereign. 

Most independent states that are not under an hereditary 
monarch have at their head an elected executive chief. 
Between^ these two intermediate form might be, dis- 

tinguished, a king elected for life out of a “ reigning family. iJ 
This form is often fou3d in history, as, for example, in 
England at the time of the Norman Conquest. It belongs 
to an age •when the King Vas in the full sense of the term 
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the “ war lord/* and when military prowess w^as so im- 
portant in a ruler that the reign of a minor or a weakling 
was repugnant to the general sentiment of the nation. 
But among the elected exeevtives of modern civilized 
states such a form no longer appears. The actual elected 
executives present a considerable diversity. They are 
almost all alike in that the supreme power, nominal or 
virtual, is vested in a single person, though even here the 
Swiss executive has been seen to be an exception. But 
apart from tliis many divergencies appear. In the first 
place, the manner of election is various. The President 
of the United States is elected by an indirect election, 
which through the purely mechanical nature of the electoral 
college has become practically direct. In France tho 
President is elected by the tivo houses of the legislature 
sitting together as a national assembly.’’ The Governors 
of the separate commonwealths of the United States are 
elected directly by tho people. The system of election 
varies among the republics of Central and South America. 
Some of them, as Mexico, the Argentine Republic, and 
Cliili, choose their presidents by indii'cct election. In 
others, as, for example, in Peru, in Brazil, and iv Bolivia, 
the election is made directly by the peoj)le. Theoretically 
considered, the process of indirect election appears attrac- 
tive. While not inconsistent wdth the principle of popular 
sovereignty, it appears tp put the actual choice of the . 
executive head into the hands of a specially competent 
body. Practical experience, however, is against the plan; 
it is found either to convert itself into what is merely a 
needlessly cumbrous form of direct election, or else to lend 
itself to the intrigue and sinister influence of an inside ring. 

^ Another difficult problem presents itself in the matter 
of the duration of the executive term of office and in the 
question of re-eligibility. In all democratic republican 
countries there is an instinclrive repugnance to long 
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Continuance in office, and a fear that an office thus held 
may transform itself into what is practically a monarchical 
tenure. In accordance with this idea the Presidents of 
the diflerent American rep: 5 ihlics hold office for terms vary- 
ing from four to six years. For the same reason the out- 
going President is in most of these cases not eligible for 
the succeeding term. Mexico, where the President is re- 
cUgible after his four years in office, and wliere one and 
tlic same person held office continually from 1884 to 1911,’ 
is here an exception. In the United States the law of the 
constitution does not prohibit re-election. But. })ublic 
opinion has confirmed the precedent first set by Washington, 
and forbids the election of the President for a third term. 
That such a rule wns a salutary precaution at the inception 
of the republic was doubtless true. At the close of the 
eightcenth century, a republic covering any considerable 
territorial extent was regarded as an experimental de- 
parture in political institutions.^ It was consequently 
well worth while to make special sacj-ificcs to avert the 
possibility of the subversion of Tcjniblican institutions by 
the too great dominance of a single person. The example 
of Napoleon Bona]>arte, who found means to convert his 
consulship for ten years into a consulship for life, and 
then into an imperial rule, illustrates the danger which 
Washington and bis immediate successors were anxious 
to avoid. But it may w’ell l^e doubted whether at the 
present time, and in a country in wffiich republican insti- 
tutions have been consolidated by more than a hundred 
years of political gro’wth, such a customary regulation 
has not become an anachronism. It deprives the country 
of the ser\nces of its^ greatest political leader at the very 

* Montesquieu {Esprit deaJLms, 1748, bk. viii., chap, xri.) says : ‘bll 
est de la nature d*une repuolique qu’elle n’ait qu’un petit territoire : 
sans cela elle ne peut gu^^re subsister.*' The retiections which follow on 
the political dangers of a large republic are especially interesting. See 
also Eoussi^au's Social Contract. 
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time when his matured experience has especially fitted 
him for his post. Certainly in England such a compulsory 
retirement of men like Gladstone, Beaconsfield, Salisbury 
and Lloyd George at tlie very zcmith of their political career 
would be considered a national loss. In France the President 
is elected for seven years and is re-eligible ; but it must bo 
remembered that in this instance the President is not the 
governing executive, but only the nominal head of the 
state. The French republic is a parliamentary republic, 
and the executive power is in reality held by the Prime 
Minister and his cabinet. 

4. Presidential and parliamentary government. 

From what has been said it will be se(‘n that the divisions 
of executive into hereditary and elective, nominal and 
actual, lie crosswise of each other. An hereditary sovereign 
may be nominal, as in the case of the British King, or he 
may be an actual ruler, as was the King of Prussia. Similarly 
an elected executive such as the President of the United 
States is actual, while tlie President of tlie French Republic 
is only nominal. The distinction between nominal and 
virtual executives leads to the coiivsideralion of tlie most 
fundamental of all questions in regard to the ei:ecutive, 
namely, its connection with the legislature. This has 
already been referred to in discussing the separation of 
powers, but some further treatment is here necessary. 
The governments of modq^n states are divided between 
two rival systems of operation. Of these the one is com- 
monly termed ‘‘ pa^liament^l^y,” “ responsible,'* or ** cabi- 
net*' government; the other, for which no satisfactory 
designation can be found, lias been variously styled “ non- 
respopsible," “presidential," or “congressional" govem- 
Hjent. In a parliamentary government the tenure of ofl&ce 
of the virtual executive is dependent on the will of the 
legislature; in a presidential government the tenure of 
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office of the executive is independent of the will of the 
legislature. Parliamentary government is always found 
in connection with the presence of a nominal executive. 
But it is to be remembered that this nominal executive 
need not be an hereditary titular vsovercign. In France the 
government is parliamentary, but the nominal head of 
the state is an elected officer. Similarly the presidential 
system is always found in connection with a real or virtual ^ 
executive; but this real executive need not be an elected 
president, as the instance of Prussia clearly shows. It 
thus seems tliat the word presidential is somewhat a 
misnomer, since a presidential government may not have 
a president, and a country which havS a president need not 
have a presidential govcniment. Unfortunately, however, 
no more adequate terminology can be found; ‘‘ non- 
responsible ” carries with it an entirely false connotation, 
and ‘^congressional” has already another significiition in 
allusion to the Congress of the United States. 

The principle of parliamentary government is best under- 
stood by studying the evolution and o])cration of the 
British cabinet.^ The King of England was never without 
a group of councillors and chief officers to aid him in tlie 
conduct of the government. These advisers, known in 
Norman times ns the King's Ordinary or Permanent 
Council, and from the time of Henry VI as the Privy 
Council, were men of the King'ti own choice. They were 
the King’s “ ministers ” in the hteral sense of tlui term. 
Nor were they, for centuries after the consolidation of con- 
sultative assemblies into a national Parliament (1295), 
controlled by the legislature, except by the heroic remedy 
of impeac^iment. Thcji were rather the natural antagoyists 

# 

' For the operation of the British cabinet syatem, see A. L. Lowell, 
The Oovemment of England (1910), Vol. I., chaps, ii., iii., viii., xvii., 
xviit., xxii., xxiii. 
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of the Parliainont than its chosen representatives. This is 
particularly seen during the tyranny of the Stuarts, where 
Sir Thomas Wentworth’s desertion of the popular cause 
elevated him to the position of a minister of the Crown. 
Moreover, the group of ministers who formed the King’s 
Council constantly showed a tendency to unduly increase 
in numbers. TJiis led to the concentration of power in 
the hands of an inner circle, to whom the name ‘‘ cabinet ” 
came to be applied. The overtlirov/ of the Stuarts and 
the recognition of the principle of the supremacy of Parlia- 
ment by the Bill of Rights (.and later by the Act of Settle- 
ment) rendered the previous relation of ministers and 
Parliament no longer possible. As a means of conducting 
the executive government with the support of the members 
of Parliament, William IIT, acting on the advice of the 
Earl of Sunderland, deliberately chose his ministers from 
the ranks of the party dominant in the Commons. This, 
if ever one may speak with propriety of a political inven- 
tion, was the invention of the cabinet system of govern- 
ment. Yet the system thus instituted remained for nearly 
a century in a rudimentary and imperfect state. The 
ministers did not at first feel called upon to resign on the 
loss of parliamentary support. They prefeiTcd to wait, 
as did William’s iiiinistry in 1698, for the adverse majority 
to “ blow over.” Nor did the ministry throughout the 
first half of the eighteenth century resign or enter office 
as a body. Lord Rockingham’s cabinet of 1765 may be 
looked upon as the first set of ministers coming into office 
as a body. Even till the end of the century the ministers, 
though they might belong to the same party, were not of 
necessity united in policy or hanuQnious in their political 
gelations with one another. Pitt’s insistence on the 
resignation of his refractory chancellor, Lord Thurlow 
(1792), marks the recognition of tliis stage of cabinet evolu- 
tion ; the yefusal of the ministeife of George IV fc) give him 
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individual advice in reference to a matter of foreign policy 
indicates its final adoption.^ 

Taking the cabinet as it now exists, it may be said to 
operate on the following |ian : It consists of a group of 
about twenty men, ^vho, though not legally a corjjorate 
unit, have in practice a united policy and a united re- 
sponsibility. Each* of them is a member of the legislature, 
either of the Lords or of the Commons. They are nomin- , 
ated by the Crown, acting on tlie advice of one of their 
number whom the King has first selected to be tlio Prime 
Minister, They belong to the political party or coalition 
of parties wliicli commnnds the support of the House of 
Commons. SJiould they lose that support they resign 
collectively. In the United Kingdom the whole of this 
arrangement is customary, and not legal. But such need 
not be the case. In Franco, for example, it is part of the 
law of the constitution ^ that the ministers are collec- 
tively responsible to the chambers for tlie general policy 
of the government,'' Tins is lield to mean that they 
must resign if no longer supi)orted by the Chamber of 
Deputies.^ 

To thi» relation thus existing between the French or 
British executive and legislature, the presidential system 
as seen in the United States or Germany stands in com- 
plete contrast. In the United States, for instance, the 
President, who is the actual ^ecutive, is elected inde- 
pendently of the legislature, for a term of ycfirs prescribed 
by the constitution. Except by the j)roces3 of impeach- 
ment, the legislature cannot shorten his term in oiS^ice. 
Nor can the legi.slature dictate to the Pre.sident the political 

^ The des?^olopment of Ci5l)inet government in Great Britain is traced 
in Heam, Government of England, See also C. Ransomo, Rise of Con- 
atitutional Government. • * 

^ Loi Constituiionelle, Feb. 25, 1875, Art. 0. 

* Tlie extent of the power of the French Senate to force a ministry 
out of office is a doubtful constitutional point. Biipriez, Les Ministres 
danii lee PritLcipam Pays d' Europe, Vol. II. 
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or administrative policy to be followed, nor control it in 
any direct legal way, excepting in so far as the Senate has 
a veto upon the making of appointments and treaties. 
Moreover, the members of the' Preaidont*s cabinet,’’ as 
the group of executive officers who are at the head of the 
different departments is commonly called, are appointed 
by the President himself. There is no obligation upon 
him to consult the wishes of the legislature in selecting 
them. Nor can the legislature, except in the last resort, 
by impeachment, force the dismisvsal of members of the 
cabinet. The President, on the other hand, can appoint 
and dismiss them at will. Similarly under the former 
German system the Emperor had an actual executive 
power. His official acts, indeed, required the counter- 
signature of his chancellor, but the latter was an officer 
of his own creation, holding office during the Emperor’s 
ple^isure.^ There was no power on the part of the legisla- 
ture, by an adverse vote or otherwise, to force the resigna- 
tion of the Chancellor. The same relation was found in 
the government of the kingdom of Prussia. 

The above illustrations shoAV what different purposes 
parliamentary and presidential government mayH)e made 
to serve. In Prussia presidential government permitted 
of the existence of a national legislature, the lower house 
of which is democratic, without putting an end to the 
dominant power of the C^own. In Great Britain parlia- 
mentary government has afforded a means of compromise 
whereby the monarch retains his nominal position as the 
controlling authority, while in reality the centre of power 
has' been shifted to the elected representatives of the 
people. In France and the United* States, on the other 
hand, the parliamentary and the presidential systems 

^ Tlio immediate aBsistaiits of the imperial chanoollor at the head of 
tile different departments are not his ci^lleagneB, but his suboidinatcs 
in the strict sense the term. '* 
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have been each deliberately adopted as the best means of 
putting into practice the doctrine of popular sovereignty. 

It is impossible here to institute a detailed criticism of 
the merits of the two sytifeins. In England tlie parlia- 
mentary system plays a specially useful ])art in enabling 
the government to ])e converted into a democracy without 
breaking with the historical position of the Crown. The 
same purpose has been effected by imitation in Italy, ^ 
Spain, and other countrie.s. The King of Sardinia was 
accepted as ruler by the other states which were joined 
into a united Italy (1859 -GO) by virtue of the fact that 
the governing power would lie with the rei)resentativevS of 
the nation at large. Jf the gradual abolition of monarchy 
is to be part of the political evolution of the future, it will 
prove to have been elleoted by means of (he parliamentary 
sj'stem. In spite of all that has been said in its favour, 
the system ivS not without its drawbacks. It works evenly 
and well whore two great political parties exist, wdiich 
alternately hold the power of governriient and of wliich 
each is gradually forced to give pla(M3 to the other. But 
where not one, but many parties exist (as in France and 
Italy at tte present day), loose in cohesion, and constantly 
forming and re-forming into new coalitions, it introduces 
a dangerous element of instability into national govern- 
ment, and leads to the sacrifice of principle for the sake 
of power. On the other hand, the presidential system has 
very decided disadvantages. TjSe office of cliief executive 
becomes of so great importance that the recurrent election 
of the President occasions pefiods of gieat excitement and 
upheaval, always unfavourable to industrial activity, and 
in turbulent countries^fraught with possibilities of revolu- 
tion. Moreover, apart from the artificial junction effected 
by party ties, the system may place the executive and the 
legislature in dangerous antagonism. 

5. Subj^rdinate officials and the executive ; the civil 
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service. It has been said at the openmg of the chapter 
that ilie term “ executive ” signifies sometimes the single 
head of the state, sometimes the head of the state together 
with his cliief associates or suliprdinates, and at times the 
entire force of executive officers, liigh and low. The sub- 
(livisions of the executive government and the relations 
of its parts among themselves must consequently be 
separately considered. A distinction may here be at once 
made between executive bodies that are of the nature of 
a hierarchy, radiating from a common source, and those 
that n^ay be spoken of as co-ordinate. In a jiiircly hier- 
archical excculive the ^vhole stall of executive ojQicers are 
appointed either directly or indirectly by the chief execu- 
tive. Of this type is llie gcmTnment of the United 
Kingdom, in wliioli a])poiiitments iiow from the Crown, 
and the federal govcrnmenl. of the United States, whose 
officers are appoint cd either directly by the Preisident or 
indirectly by a person or persons nominated by the Presi- 
dent. The saiiK* is true in general of the executive officers 
^of moat ind<q}en(ieni states. On the ptlior hand, the 
common >vealtlis of the American Union liave co-ordinate 
executiva^s. ILav the. appointing power of the chief officer 
of the government (the state Oovernor) is very limited; 
the majority of executive otiicers are elected to their 
positions by the ]H*(>ple. This is true even of the chief 
officials associated with the Governor- the Lieutenant- 
Governor, the Secrekry of State, the Treasurer, the 
Attorney-General, Superintendent of Education, Auditor, 
Comptroller, etc. But a body of this sort is still properly to 
bejregarded as a unit and not as a ]>hiral executive, since the 
whole stuff of officials is under the supervision, and to some 
extent under the control (sometimes by power of dismissal), 
of the executive head of the go\^'rnment. Moreover, the 
departmental heads each exercise a single, and not a 
collective authority. The contrast between a (j^o-ordinate 
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executive and a hierarchical is extreme. The former 
works well enough in the subordinate governments of a 
federal system ; in these, especially where there is an 
elaborate written constitution, executive duties are precise 
and there is but little latitude for general policy. But in 
a national government the case is dihVrcnt; here there is 
need for a central jjower of great authority, exercising a 
large amount of administrative discretion and able to 
rely on the vigorous co-operation of harmonious subordin- 
ates. The unity of purpose required to meet a sudden and 
serious national emergency could hardly be found in a 
cabinet of executive officers elected singly and separately 
by the people. 

In all governments, even though there may exist one 
person of supremo executive power, it is necessary to 
divide up the practical conduct of the administration into 
a number of departments. The division adopted in the 
three leading governments of the world is shown in illustra- 
tive form in the table at the end of the present chapter. 
It ^ill be seen thr^t certain great departments of business — 
the management of foreign affairs, of the army, of the 
navy, amj of the finances — arc common to all. The 
American Secretary of State corresponds roughly to what 
is elsewhere called the Secretary or Minister of Foreign 
Affairs. The names of most of the rcinaijiing cabinet 
ofiS-Cers indicate approximately the functions to be per- 
formed. In addition to the usual officers, each country 
finds it necessary to establish certain special departments 
to correspond to its pcculiaf needs. The office of the 
British Colonial Secretfxry and that of the Secretary for 
India are examples of this. In “ parliamentary ’’ govern- 
ments, too, it is found useful to include in the cabinet 
group several officers who have either no departmental 
duties or duties of only a nominal character, and are thus 
free to aid in the general political control. In Great 
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Britain this is effected by means of sinecure offices almost 
free from actual administrative duties, such as the positions 
of the First Lord of the Treasury (generally held by the 
Premier), the Lord Privy Seal, ^ the Chancellor of the Duchy 
of Lancaster, etc. In Italy, (.^anada, and other places, the 
practice is adopted of admitting to the cabinet ministers 
without portfolio. ” In addition to these offices the 
exigencies of the war period occasioned the creation of 
a mimb(‘.r of s))ecial exceutive departments, such as, in 
France, the Ministe rs of Liberated Regions and of Industrial 
Reconstruction, and in Great Britain, the office of Secre- 
taries of State for the Air, Minister of Munitions of War, 
Food Controller, etc. Similarly in the United States the 
necessities of the, war period led to the creation of such 
special bodies as tlic Shipping Board, the Food Administra- 
tion, etc. 

Below tli(^s(j heads of departments and principal officials 
comes file general body of executive officers that form 
wliat is called the civil service. The relation of the members 
of the civil service to the heads of the government, their 
appointment, dismissal, and tenure of office, is one of the 
(bfficuli problems of present politics. It wijl be well, 
therefore, briefly to indicate the existing status and regula- 
tion of the civil service in Great Britain and the United 
States. The case of Great Britain may best be discussed 
first. 

The British (ivil servTce in the period before the war 
comprised a staff of about 80,000 officials.' This includes 
the officers of the royal Household, a large number of 
officials conneettid with the Foreign, Home, and Colonial 
Offices, the Admiralty, the Treasury, etc., officials serving 
uncler the Ijocal Government EoarJ, the Patent/ Office, the 
^Emigration Office, the Diplomatic and Consular Corps, 
collectors of customs and excise, postmasters, etc. The 
^ The number was greatly increased by the needs of the war period. 

* c * 
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fundamental principle in the conduct of the service thus 
constituted is permanence in office, and the dissociation 
of tenure of office from the cliangcs of government caused 
by the cabinet system, ^he only officers of a political 
complexion are the heads of the departments, together 
with certain chief secretaries and assistants who are known 
collectively as the niinistry, and who mmiher in all about 
sovcnty-five persons. Thus, for example, the Homo 
Secretary (principal secretary of state for home affairs) 
has as his subordinate a “ parliamentary under-secretary,** 
who, like himself, is a member of the ministry, and resigns 
office on the defeat of the government, lie has also a 
“ permanent under-secretary,*’ who is not a political 
officer, and who is at the head of the standing staff r)f 
clerks, superintendents, inspectors, and other officials of 
the department. A similar plan, though the official titles 
vary, is in use in various other departments of the govern- 
ment, such as the Foreign Office, the Colonial Office, the 
Admiralty, the Ministry of Pensions, etc. The per- 
manent tenure of office contributes greatly to the efficiency 
and integrity of the British civil service. Its origin is to 
be traced to the fact that in earlier times public office in 
England was a species of real j)roperty held by the in- 
cumbent for life or in fee. There still exist in the British 
civil service a few offices which are held, like the judicial 
positions, for life or good conduct. In the case of the 
great majority of official positions in the civil service the 
crown retains the right of dismissal. This right is exer- 
cised, however, only in cases of incompetence or derelic- 
tion of duty, and never for political reasons or to make 
room for a necessitous office-seeker. For entry into the 
service use is made, in most of the British departments, 
of the principle of open competition. 

In the United States the method of appointment and 
dismissal ^ in the executive branch of the federal govern- 
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ttienfc has proved a matter of serious national concern* 
A very few of its officers hold their posts, as do the federal 
judiciary, on a life tenure. Some offices, as, for example, 
the cabinet positions, are held during the pleasure of the 
President. But in the case of the great majority of 
positions, the appointment is made for a stated term of 
years, usually four. In the actual operation of the govern- 
ment, the diflicLilty centres around the questions of dis- 
missal from office and reap{)ointment at the expiration 
of the statutory term. It is clearly to be desired that 
competent officials should be left undisturbed in their 
positions, whatever be their jiolitical opinions. Par- 
ticularly is this the case with such positions as those in 
the customs servicti, the postal service, etc., where the 
duties to be performed are of a more or less routine nature, 
and cannot be said to depend for their proper performance 
on harmony of political opinion between the head of the 
department and his subordimites. On the other hand, 
there is always the fear that the too great certainty of 
continuance in office may lead to official stagnation and 
a perfunctory discharge of duty. The federal constitution 
is not explicit on the subject of diwsmissal from •office, the 
extent of the right of dismissal is reached by inference 
from the constitutional provisions in regard to appoint- 
ment, and from the obvious exigencies of the case. The 
power of appointment in^the case of ambassadors, other 
public ministers and consuls, and judges of the Supreme 
Court, licwS with the President, subject to ratification by 
the Senate; but “the Congress may by law vest the 
appointment of such inferior officers as they think proper 
in tj;ie President alone, or in the courts of law, ,or in the 
Jjeads of departments.*’ ^ Following the decision of the 
courts, the power of dismissal is incident to the power of 
appointment. Congress, it is true, during its conflict 
^ ^ Constitution, Art. 2, § 2. • 
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with President Johnson, undertook to limit the executive 
power of removal by passing the Tenure of Office Acts 
(1867 and 1869), which called for the Senate's ratification of 
removal. The repeal of tlese Acts (1887) put the matter 
on the same constitutional footing as before. 

During the first thirty years of the history of the Union 
the power of dismissal was not used as a meiins of finding 
positions for party adherents. Nearly all the federal 
officials held office during the pleasure of the executive, 
and dismissal, except for cause, was not contemphited, 
Madison spoke of it as unconstitutional. The Act of 1820, 
prescribing a four years' term of office (still subject to 
removal at will) for collectors of custoiiis and many other 
federal officers, offered a starting-point for a new system. 
With the advent of President Jackson (1829) was inaugur- 
ated the ‘‘spoils system.” Wholesale removals from 
office were made,^ and the places thus made vacant became 
the prizes of the President's pohtical followers. The 
disastrous precedent thus established was followed by later 
administrations* until the “ clean sweep '' of offices became 
a recurrent feature of American politics. Not the worst 
feature dt the system has been the frequent incompetence 
of the persons appointed for political reasons to the vacant 
offices. 

The obvious injustice of the “ spoils system ” and the 
inefficiency thereby occasionei in the public service led 
to a movement in favour of civil service reform, which 
culminated in the Civil Seryjee Act of 1883. The purpose 
of this Act is to separate as far as possible the civil service 
from politics, and to introduce the system of appoint- 
ments bf merit basei on competitive examinations.. The 
Act establishes a body of three commissioners whose duty 
it is, at the request of tlie President, to aid him in drawing 

* In the first twelve monihs of bis presidency, Jackson made seven 
htmdjred aAl thirty -four removals from federal offic^. • 
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up rules directed towards the following objects : that open 
competitive examinations shall be held in all branches of 
the civil service when classified for tJie purpose, and that 
appointments to office shnl)#be made from those applicants 
graded highest; that appointments at Washington shall 
be apportioned among the states according to population; 
that no person in the public service shall be under obliga- 
tion to contribute to any political fund, nor shall any 
person in the public service use his authority to coerce the 
political action of any ()tlH‘r person. The Act docs not 
call for the classification of persons appointed by the 
President and ratified by the Senate, nor of those em- 
ployed merely as labourers. There are also a large number 
of positions which are, for various reasons, excepted from 
the rules. ^ Of the 480,327 posts in the executive civil 
service in 1916, 296,026 were subject to the competitive 
system. It is evident that Avhere new ap]>ointments can 
be made only on a basis of certified fitness, the tendency 
deliberately to create vacancies will diminish, and com- 
petent officials ^\ill invariably be retained in office. Not 
the least merit of the Civil Service Act is that it helps to 
educate of^inion. It is only by the growth of a vigorous 
public feeling in condemnation of the vspoils system tliat 
the evil can bo eradicated. 
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CHAPTER IV 

THE JUDICIAKY AND THE ELECTOHATE 

1. The judicial oflicc and its tenure. — 2. The relation of tlio courts to 
the e:xecutive and to tho legislature. — 3. Adminiatrativo law and 
adiniiiistrativo courta. — 1. The electorate : evolution of universal 
suffrage in leading countries.— 5. Representation of minorities. 

1. The judicial office and its tenure. The judicial 
branch of the government, though less numerous than 
the executive (in its wider sense), occupies a position no 
less important in the organization of the stiiie. The prime 
function of the judiciary, performed in all states, is to decide 
upon the application of the existing law in individual cases. 
The essential requisite in a judge is consequently an exact 
knowledge of the law. The work of the judiciary is thus 
a highly technical function, demanding for its proper 
accomplishment the trained intellect of a specialist. 
Whether the law is right or wrong, just or unjust, is a 
secondary matter : the duty of the judge is to adjudicate 
upon the law as it is, and not upon the law as it ought to be. 
It is far better that a bad law should work injustice in an 
individual instance than thai a judge by deliberately 
refusing to recognize it should impair the principle of law 
itself. • 

In actual fact, however, judicial decisions are far more 
than merely declaratory in their nature : they contain a 
construictivo element and serve to expand the existing law 
into a more and moise detailed interpretation. For%io 
statute can be so minute in its provisions as to contemplate 
all possible cases^ and to admit always of only one 
# * J99 . . 
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construction. Whether the letter of the law is silent, the 
judge is called upon to attach to it the meaning which may 
be considered “ reasonable,” that is to say, which is con- 
sist('nfc with the general princi]^les of morality and public 
policy. In countries such as Enghind and the United 
Slates this principle is carried very far ; for here the decisions 
once given are viewed as precedents for future ones. Such 
precedents are not, of course, absolutely binding, but the 
presumption, whore identity of circumstances can be 
established, is vastly in their favour.^ The process of 
adjudication thus arnouiits to a supplemental form of 
legislation, and a large part of existing law is said to be 
“ made ” by the judges. 

The nature of judicial functions, viewed in this light, 
ch'arly d(unands that the judiciary must bo as im])artial 
as is humanly possi})le. Not only juust their own pecuniary 
interests he unaffected by the legal decisions given by them, 
hut they must bo removed entirely from the play of political 
interests. 1 1 is for this reason iha t in a welbordered govern- 
ment the judiciary should be adequately p(\id by a coinpen- 
f?ation not affected by the number and nature of their 
decisions, and should enjoy permanent tenure %of office 
and be independent of the good will or ill will of the other 
branches of the government. This object is adequately 
effected in the national government of the United States; 
the constitution (Art. 3, § 1) prescribes that “ the judges, 
both of tlie supreme and’the inferior courts, shall hold 
their offices during good behaviour, and shall, at stated 
times, receive for their service* a compensation which shall 
not be diminished during their continuance in office.'^ 
The* same is true in the case of Great "pritain. The English 
judges until the close of the seventeenth century held 
thtir office at the pleasure of the Cro^A'n, a position obviously 

^ For a brief discussion of tlie theory of precedents, see P. Vinogradoff, 
Cofntnon Sen^ae in Law (1914), pp. 17^78,« ^ 
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inconsistent with impartiality. The Act of Settlement 
(1701) declares that “ judges' commissions shall be 
qiiamdiu se bene gesserint. and their salaries ascertained 
and established.” Remov%l can only be made “ upon the 
addrcvss of both Houses of Parliament.” ^ The position 
of the judiciary thus established has never been altered. 
The system has also been adopted in the British colonies. 
The permanent and independent tenure of the judges thus 
secured in the United States and in the British Empire, and 
found also in France and other leading countries, is unfor- 
tunately not universal. The commonwealths of the United 
States arc a notable exception. In many of these a false 
conception of the principle of popular sovereignty, and 
the vicious influence of the doctrine of “ rotation in office,” 
has led to the election of the judges by the people for a 
stated term of years, fn some states, it is true, the judges 
arc nominated by the Governor or elected by the legislature ; 
in some also tlif;v liold office durmg good behaviour. But 
the majority of judicial positions in the state governments 
are held by clecjtion for a stated term, often as short as 
two years. Such an institution cannot be too strongly 
condemned. It exposes the judges to the influence of 
political and personal motives in their conduct on the 
bench, impairs the impartiality of their decisions, and inevit- 
ably lowers the character of the judicial body. The 
situation is aggravated when the judges, as is the case in 
certain states of the Union, are* made subject to “ recall,” 
that is to say, dismissal, by a popular vote.^ 

2. The relation of the cdurts to the executive and 
to the legislature. Certainty of tenure and of com- 
pensation guarantees 3 ,the judiciary against being unduly 
controlled by the other branches of the government. Tl^e 

^ Anson describes this as a tenure “ as regards the Crown during good 
behaviour, as legards Parliament at pleasure.” It is practically a 
permanent tenure. 

* See abo^e. 
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question next arises, whether and to what extent the 
officers of the legislative and executive departments are 
to be protected from the power of the judiciary. That 
their original appointment or Section is not made by tho 
judiciary, goes without saying. But it must be further 
decided whether, while they are in office, the legality of their 
official acts is to be subject to the decisions of the courts. 
Shall tlie judges have power to decide whether the legislature 
or tho executive, or any part of the executive, has acted 
in excess of its lawful power '? To an American unacquainted 
with for(‘ign governments, the answer seems self-evident, 
for the principle of limited constitutional powers and 
responsibility before the courts lies at the basis of the 
American system. But on tliis most important point of 
public law the usage of inodern states is divided between 
two sharply contrasted systems. In the United States, 
tho Latin-Amcrican republics, Great Britain and her 
colonies, the officers of the government are responsible 
betorc the law courts. The complete legal immunity of 
the British sovereign, and the immunity (except by impeach- 
ment) of the President of the United States, are exceptions 
of a special nature which need not be considered in this 
connection. On the other hand, it is the prevalent usage 
in the continental countries of Europe that the ordinary 
courts of law have no power to question the legality or 
decide as to the constitutionality of the official actions 
of the legislative and e^Jecutive officers. A closer con* 
eideration of the consequences of these antagonistic prin- 
ciples vnW show how greatly the relations of the government 
to the individual citizens are affected thereby. 

The case of the British Empire ij less complicated, and 
may*be treated first. In the United Kingdom every servant 
^f the state (except the King) is responsible for his actions 
before the ordinary courts of law. “ Every official,” sajrs 
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Mr. Dicey, ^ “ from the Prime Minister down to a constable 
or a collector of taxes, is under the same responsibility 
for every act done without legal justification as any other 
citizen. The Reports aboiind with cases in which ofiicials 
have been brought before the coiirta, and made, in their 
personal Capacity, liable to punishment or to the payment 
of damages for acts done in their official character but 
in excess of their lawful authority/’ Not only the members 
of the executive civil service, but the officers and men 
of the army are individually liable before the ordinary 
tribunals for any unlawful acts, even if performed at the 
command of a superior officer. “ The position of a soldier,” 
says the same authority, “ may be, both in theory and 
practice, a difficult one. He may, as it has been well said, 
be liable to be shot by a court-martial if he disobeys an 
order, and to be hanged by a judge and jury if he obeys it.” 
In spite of the apparent anomaly involved in the last 
instance, the protection afforded to individual liberty by 
this responsibility of executive officers cannot be over- 
estimated. In, the case of the British legislature there 
cannot, of course, be any such thing as a statute made 
in excesi of power. For since the Parliament (used here 
in its legal sense of King, Lords, and Commons) is supreme, 
every statute that it makes is legally a good statute and 
cannot be questioned by the courts. But the legislative 
enactments of any minor body (such as a county council) 
are always subject to be passid upon by the courts, and 
perhaps set aside on grounds of illegality. 

It is in such countries sfs the United States that the 
principle of judicial decision on the validity of the actions 
of the government jjias the greatest consequences. Here, 
as in England, the officers of the executive are respbnsMe 
to the courts for theii* official actions. But this is by no 
^ Law of ihe Ccmtituiionf chap. Ti, 
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means all. For since the national and state legislatures 
are given by the constitution only a certain definite and 
limited power, it becomes the duty of the courts to decide 
whether or not the legislature ii» the making of any statute 
has coiifim^fl itself to the powers it legally possesses. Where 
such is not the case the court (though it cannot abolish 
or amend the statute itself) can refuse to a])ply it in the 
individual case before it, which is in practice equivalent 
to declaring the statute invalid. Americans are apt to 
regard this ])owor of the courts as a necessary consequence 
of a written constitution. For liow else, it might be asked, 
can the legislature and the (‘xeciitive be duly confined to 
the j)owor granted fliem? Logical as this seems, it 
remains true, as will pn'Stuitly be showui in the cases of 
France and Germany, that the existence of a w^ritten con- 
stitution is not always accompanied by this revisional 
powau of the ordinary courts of law, Tliat such an institu- 
tion should Jiavo grown up in the United States is one of 
the most felicitous features of American political evolution. 
'Flic germ of its de.velopment is found under the colonial 
governments, from which in the last resort appeal might 
he taken against any action of the legislature or dbcecutive 
of tht*, colony to the King in Council. The written charters 
that had been so familiar in colonial history, and still existed 
at the revolution in Massachusetts, Rliode Island, and 
Connecticut, prepared the way for wTitten constitutions 
limiting the powers of the organs of government. The 
severing of the connection of the colonies and the Crown 
rendered it necessary to substitute something for the 
appellate jurisdiction of the King in council. Even before 
the mgldng of the federal constitutioii (1787) the judiciary 
of^the new state governments had begun to occupy this 
field. Several decisions of state tribunals are recorded in 
w^hich acts of the legislatures are declared unconstitutional. 
In the reporj of a Virginia case in 4782, in which point 
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was raised, it is stated that “ Chancellor Blair with the rest 
of the judges was of the opinion that the court had power 
to declare any resolution of the legislature, or of either 
branch of it, unconstitutiaial and void.” ^ The federal 
constitution of 1787 did not in terms lay down this func- 
tion of the courts; but the projier sanction for it is found 
in Art. 3, § 2, and in Art. 6, of the constitution. ‘‘ The 
Judicial Power,” it is laid dowm, shall extend to all cases 
. . . arising under this Constitution." Moreover “ this 
Constitution and the Laws of the United States which shall 
be made in pursuance thereof . . . shall be the supreme 
Law of the Land : and the judges in every State shall be 
bound thereby.” The case of Marbury v. Madison (1803), 
in which an act of Congress was declared unconstitutional, 
definitely established the precedent for the later working 
of the national government. The constitutional relation 
thus established between the judiciary and the other 
branches is not, however, unique in the United States, 
In the Dominion of Canada, for example, the judiciary 
exercise an anahigous ])ow^er in their interprebiiion of the 
British North America Acts, and the judges under the 
federal system of the Australian Commonwealth are 
entrusted with a similar function. 

Widely contrasted with the relation in which the American 
courts of la\v are thus seen to stand as regards the Congress 
and the officers of the executive, is the position occupied 
by the courts in the chief Continental countries of Europe. 
The latter, as we have seen, are (with the exception of 
Hungary) countries with written constitutions. Yet the 
courts of law are not found to exercise the function of dech\r- 
ing the acts of the legislature unconstitutional. In/uch 
countries as France and Italy this is not so surprising^ 
for these are not federal governments, and the constitution 
in these cases is concerned only with the organization 
* W. W.gWilloughby, Court of the United States^ ohap. v. 
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of the government, and with the protection of individual 
liberty, and not with the division of legislative power 
between central and local authorities. As a consequence 
of this, the French courts do n\>t question the validity of a 
statute. Conceivably a French statute might be grossly 
unconstitutional; a law', for instance, which professed to 
abolish the republican form of government would be in 
direct violation of the constitution. But in practice such 
do not occur*. In the case of the former German Empire, 
which was federal, and which had a written constitution, 
one would have expected to find the courts constantly 
called upon, as in the United States, to adjudicate upon 
the constitutionality of state and federal laws. In point 
of fact no such decisions were given. Isolated cases 
occurred in which the courts (the federal as well as state) 
declared certiiin statutes of the minor German legislatures 
to bo in violation of the state constitution. But the h;gality 
of imperial sttitutes, once made, passed unquestioned. 
The bulk of authority, supported by the declaration of the 
R(‘i<jlisgeiicht (or imperial court) itself, svas in favour of 
admitting that such a rovisional po>ver existed. Other 
authorities took an entirely opposite view'. Siitce no law' 
of the imperial legislature went into force until officially 
promulgated by the Emperor, these writers regarded the 
promulgation as itself supplying the necessary test of con> 
stitutionality. Be this ag it may, the fact of the matter 
remained that imperial statutes w'ere always accepted by 
the courts as valid. More^ noteworthy still is the fact 
that in the federal republic of Sw itzerland the same practice 
pae vails ; indeed it is a provision of the Swiss constitution 
thatc every statute passed by the Federal Assenjbly must 
Le accepted as valid.^ 

3. Administrative law and administrative courts* 

But the absence of this revising power of the courts is not 
^ Constitution, Art. 113. 
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the only point in which Continental practice is at variance 
with that of America. The whole status of executive 
officers before the law is different. Tlie principle by which 
every official in England a'hd America is responsible to the 
courts for his official actions docs not apply. On the Con- 
tinent this form of liability is replaced by the regulations 
and procedure known as administrative law.^ Under this 
system public servants acting in their official capacity 
are not subject to the jurisdiction of the ordinary tribunals, 
but can only be called to account before the administrative 
courts. These are specially constituted bodies composed 
for the most part of members of the executive. In France, 
for example, tlierc is a graded service of administrative 
courts which exist parallel with the ordinary tribunals. 
In each department the prefect and his prefectorial council 
(appointed by the President) act as an ad ministrati v(3 court. 
Special jurisdiction is ex(3roised by the court of accounts, 
councils of revision (as to military recruiting), colonial 
courts of conflict, and certain councils for public instruction. 
Final jurisdictimi is exercised by the council of state, ^ 
a body nominated by the President. A special body (the 
tribunal of conflicts), made up of equal representation 
from the two kinds of courts, togetlier with the ministers 
of justice and two added members, decides on cases of 
disputed competence. The jurisdiction of administrative 
courts over official actions is pot indeed quite without 
exception. “ The ordinary courts have, as a result of 

^ The term administrative law more than one sense : as used in 
France (droit admintslralif) it refers not only to the law covering the 
relation of the administrative authorities towards private citizens, but 
also to the whole of the public law relating to the organization of jhe 
state. In English it is more commonly used in the former restricted 
sense. Fot the operation of administrative law in Continental Europe 
the student may consult Simonct, TraiU EUmefttaire de Droit Public 
(1897), and Goodnow, Coni'pa^ative and Administrativp, Law (1897). 

• For the precise composition of this council, which is partly an 
advisory executive body and partly a judicial tribunal, consult I)e la 
Bigne de VUleneave, EUments df, Droit Constitutionnel Franfais, part i., 
chap, iii., § . 5 , Art. 3. « ^ 
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statutory provision, tlie entire control of the matter of expro- 
priation or the exercise of the right of eminent domain. 
Again, arrests made by the administration arc under the 
control of the ordinary oonrtis as a result of tlie Penal 
Code. It is true also that where the government or a 
department of the government becomes a party to an 
ordinary comnu^rcial contract the jurisdiction is in part 
given to the ordinary courts.” ^ But in the main the state- 
ment holds good that in Franco, and in the European 
Continental coimtrios generally, conflicts between individuals 
and the administration are settled by the administration 
itself. 

The administrative system of courts originated in France 
with the extension of th(i al)solute centralized monarchy, 
which t.end(!d to su])plant by royal oflirials the older local 
tribunals. The Constituent Asscriibly of 1789 expressly 
adopted the principle of executive courts for passing upon 
tlie acts of the executive. In doing tliis they hoped to 
free the ex(?cutive from being unduly dependent on the 
judicial branch of the government, and found the warrant 
for tlicir action in the familiar dogma of the separation 
of powers. “ The constitution will be equally violated 
if the judiciary may inlenneddle Avith adminisStrative 
matters and trouble administrative officers in the discharge 
of their duties. . . . Every act of the courts of justice 
whiclx purports to oppose or arrest the action of the adminis- 
tration, being unconstitutional, shall bo void and of no 
effect.” ^ The principle thus established has been adopted 
by the successive governments that have ruled over France. 
Though nominally abolished at the inception of the Third 
Republic, the technical interpretation of the ^lecree of 
T^poal has been such as to render it ineffectual in practice. 


' Ooodnow, Cofnparativ^. AdminintrnUve Law. 

“ Inatniotions to the Law of Aug, 10-24, 1790, Cited by Qoodnow, 
op. cit. 



THE JUDICIARY AND THE ELECTORATE 209 


Theoretically dependent on the principle of distributed 
powers, it has really commended itself as a means of 
strengthening the hands of the executive government. 
Some writers have indeed sought to sliow^ that the adminis- 
trative courts themselves afford a valid protection of 
individual' liberty. But the bulk of the evidence seems 
to prove that the rights of the individual are of necessity 
sacrificed under a system in which the executive may be 
at one and tlui same time the aggressor and the judge of 
the aggiession. 

4. The electorate : evolution of universal suffrage 
in leading countries. In speaking of the executive, 
legislative, and judicial branches of government, reference 
has frequently been made to the election of the officials 
of these departments by the people. Let us therefore 
conclude the discussion of the organs of government by a 
brief treatment of the electorate, 'J'he body thus desig- 
nated is not identical with the whole body of citizens. 
A citizen moans any individual member of a stoto, male 
or female, who owes it allegiance and who may claim its 
protection, but the electorate only includes those wdio 
under the^ suffrage laws of that particular state, enjoy the 
right to vote. The electorate, or voters, are sometimes 
spoken of as the “ political people,^’ to distinguish them 
from those who have no direct legal share in the conduct 
of public affairs. The French constitution of 1791, anxious 
to harmonize the principle of popular sovereignty witli a 
very restricted suffrage, spoke of these two classes as “ active 
and passive citizens.” 

The right of the general body of the people to vote for 
representetives to govern them is the corner-stone of the 
free institutions of Great Britain and America. The origin 
of this representative government lies hidden at the very 
begmnings of Anglo-Saxon institutions. In Saxon England 
we find every township sending up an electe>d reeve and 
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four men to represent it in the court, or general meeting, 
of the shire. It is presumed that in such early elections 
all free men had a part. But at the very beginnings of 
])arliameutary government in r England the right to vote 
tended to restrict itself to owners of land. This was only 
natural in a country like Phigland, in the fifteemh century, 
where wealth, social standing, and ownership of land were 
almost identical terms. A statute of Henry VI (1430) 
limited tlie right to vote in county elections to residents 
possessing a freehold worth forty sliillings a year ? ^ The 
value of money having changed as between the fifteenth 
century and the opening of the twentieth in a ratio of at 
least one to fifteen, this means a quite high j)ropcrty quali- 
fication. AUhough tlie clause requiring residence fell 
into disuse, this statute governed the franchise in the 
English c(»untics for four hundred years. In the boroughs, 
too, tlu* siiftrage, thougii varying greatly from town to 
town, rovsted for the most part either on the possession 
of real estate, or the payment of taxes. Thus it came about 
that in the course of time the right to yote became per- 
manently associated tvith the lioldiug of property. This 
political fact was accompanied, as is usually the case, 
by an explanatory political theory. 

The property-owner was viewed as having a stake in 
the community, and liis vote was regarded as the conse- 
quence, not of his personal citizenship, but of his property. 
In the American states in Vlie early years of their independ- 
ence this theory was prevalent. The suffrage, and with it 
the right to be elected, rested on quite restrictive property 
qualifications. Even in Revolutionary France the first 
constitution (1701) included among, its ” active citizens'' 
only those who paid annually a “ direct tax equal at least 
to the value of three days’ labour. ’ 

But the democratic ideas which ^^o^ked themselves 
^ Anson, Law and Custom of the Canstitution, part i., chap, v., seo. ii., § 1. 
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out in the philosophy of the eighteenth century and in 
the French and American revolutions gradually led to 
the dominance of a quite different view. This was the 
principle of (so-called) iliiivorsal suffrage/* of the right 
of all adult capable citizens to vote, by virtue of their 
being suc*ii, and irrespective of the holding of property. 
This doctrine was proclaimed by the Jacobins, or extreme 
republicans among the French revolutionists, though even 
among tliese only a minority considered that women 
should share in this “ universal right.” ^ ''i'he influence 
of the same theory was seen in America in the early i)ait 
of the nineteenth century, when the states abandoned the 
principle of a property (|ualiflcation, and moved nearer 
and nearer to manhood suffrage. In England, too, where 
abstract political theories have but little w'eight, the piac- 
tical injustice of the restricted franchise led to the long 
agitation culminating in the Parliamentary Reform of 
1832. Tlie various governments >A'hieh have modelled 
themselves on those of Britain and the United States 
have adopted ako the principle of uni\ crsal suffrage. 

In the democratic countries at the opening of the present 
century t*he people entitled to vote represented a fraction 
of the population ranging from one-fifth downwards. 
The general principle was that of the admission to the polk 
of all the adult male citizens of mental and moral capacity. 
The principle was extremely simple, and in some states 
was applied to the whole community by a single and com- 
prehensive law. Thus, for example, in France, the law 
of July 7, 1874, granted the suffrage to all male citizens 
of France at least twenty-one years of age. Simila^Jy 
the right to vote for members of the German Reicfjstag, 
the popular house of the imperial legislai-ure, was grant^fi 
by the constitution to all resident male citizens of the 

^ For the question of female^uHrage during the French Revolution, 
Aulaid, Hu^oirt politique de la lUvolitticin Frnn^aise,jCL&y <)e consulted. 
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Geniian Empire who had reached the age of twenty-five.^ 
This is the situation which still obtains (1920) as the general 
rule ill Continental Europe. But in the English-speaking 
democracy a profound alterat/on has taken place by the 
extension of the suiTrage to women. This may be regarded 
as among the most striking political developments of the 
tweniii‘th century. 

Tlui claim of women to vote received but little support 
in the earlier phases of modern democracy. Even the 
enthusiasts of the American and French revolutions for 
the most part took for granted that women’s natural 
sphere ” lay elsewhere than in political activity. Only 
such exceptional groups as the Cordeliers of the French 
Revolution, orsueli isolated writers as Mary Wollstonecraft,^ 
advocated the political rights of women, and their advocacy 
attracted but little attention. During the tirst half of 
the nineteenth century the subject was of little more than 
academic importance. But the result of economic changes 
which more and more converted women into wage-workers, 
and substituted machine production f^r the domestic 
industry of the home, was reflected in the increasing demand 
for political rights for women. John Stuart Mill’s book 
(The Subjection of Wojnen), published in 1869, may be said 
to mark an epoch. The right to vote was first granted 
in newer coinmunilies such as certain of the western states 
(beginning with Wyoming in 1869), and in Australasia. 
By the end of the finst decade of tlie twentieth century the 
issue had been recognized as one of prime importance. 
The vexatious tactics of tlie* * *** suffragettes ” overcame the 
irjertia of the British political temperament. The recog- 
nitipp of women’s rvork in the war -afforded a pretext for 
tjje dignified retreat of previous opponents. The British 

* Constitution of the Empire, Art-. 20. 

■ See Mary Wollstonecraft, Vindication of the Rights of Women 

(1792). . , 
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Franchise Act of 1918 and the amendment to the constitu- 
tion of the United States described below may be taken 
as indicating the definite acceptance of a cardinal principle 
of government not likely tct be abandoned. 

In the light of these changes the right to vote as it exists 
in Great Britain and America may now be treated in detail. 
In the United States the suffrage, though extremely demo- 
cratic both in principle and practice, is extremely complex 
in its legal details. The constitution originally left the 
matter in the hands of the state governments; in voting 
for members of the federal House of Representatives, the 
voters (Constitution, Art. 1, § 2) “in each State shall have 
the Qualifications requisite for Elec tors of the most numerous 
Branch of the State Legislature.’’ To this is to be added 
the provision of the Fifteenth Amendment : “ The right 
of citizens of the United States to v^ote shall not be denied 
or abridged by the United States or by any State on account 
of race, colour, or previous condition of servitude.” In 
1919 a further amendment was pro])osed l)y Congress and 
submitted to the states to the effect tluii “ the right of 
citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account 
of sex.*’ Meantime a large number of states (sixteen by 
the end of 191 9) had already granted full suffrage to women, 
and a partial suffrage existed in most of the others. The 
suffrage laws of the separate states, though all agree in 
excluding persons under twenty-one years of age, vary very 
much in reference to qualifications. 'Some states grant 
the suffrage to aliens, otherwise qualified, who have declared 
their intention to become citizens. The term of necessary 
residence, in the state previous to voting varies from three 
months (Maine) to twoj^ears (Alabama aand others); m 
also does the requisite term of residence (if any) in county, 
town, or precinct. The general list of exclusions comprises 
insane* persons, idiots, arfd felons. Most statejs exclude 
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paupers, and some specifically exclude the Chinese (Cali- 
fornia, Nevada, Oregon). In several of the Southern 
states peculiar suffrage laws were adopted to circumvent 
the Fifteenth Amendment in 6'rder indirectly to prevent 
the negroes from voting. Thus in Louisiana the right to 
vote was restricted to citizens of the United States who 
were able to read and write, or wlio owmed three hundred 
dollars’ worth of proy>orty assessed in their names, or 
whose fathers or grandfathers were entitled to vote on 
January 1, 18G7. 

In the case of the United Kingdom the parliamentary 
franchise, until the statute of 1918, wavS of the most com- 
]jlica1ed character. The reason for this is that Parliament 
had never seen fit to revise the existing francliise at a single 
stroke and to repeal all previous statutes and substitute 
for them a single and uniform suffrage law. Instead of 
this, each measure of parliamentary reform only partially 
repealed existing legislation. Three great statutes were 
j)assed in the nineteenth century in extension of the right 
to vote. The Reform Act of 1832 widened the old county 
franchise by including tenants as w^eU as owners of land, 
and gave the borough franchise to rate-paying householders 
occupying premises worth at least ten pounds a year. 
The Reform Act of 1867 further extended the franchise. 
Finally the Representation of the People Act of 1884 
established in England and^Wales, both in towms and county, 
a very democratic suffrage : any citizen was entitled to 
vote who was of the male sox, at least twenty-one years of 
age ; was either the owner or the lessee of land or premises 
of a certain yearly value, the sum varying according to the 
nature of the tenure; or else occupied, or was, a lodger 
ifc, fixed premised of a certain yearly value, or on which 
the local rates had been paid. The qualifications for the 
parliamentary franchise in Scotland and Ireland were 
similar toj though not identical with, those in England* 
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In addition to this, persons might be qualified by virtue 
of the remnants of earlier imrepealed laws ; they might, for 
example, be voters by virtue of being born and resident 
freemen of certain towns, Sr liverymen of one of the city 
companies^ of the city of London, or as graduates on the 
electoral roll of Oxford, Cambridge, Dubbn, or London, 
etc. The list of excluded persons comprises aliens not 
naturalized, idiots, convicted felons, and members of the 
peerage.^ The complex historical aspect of the English 
suffrage and its practically democratic operation is highly 
characteristic of the growth of English political constitu- 
tions. Little heed is taken of the logical requirements of 
abstract political theory, provided that the practical opera- 
tion is not, to an appreciable degree, repugnant to the 
demands of common- sense justice. The growth of demo- 
cratic sentinieiii during tlie Great War led to the adoption 
in Great Britain of a new franchise law, the Rcprcsentafioji 
of the People Act, involving groat changes. All men, not 
disqualified ns aliens, conscientious obj(‘ctors (five years), 
etc., have the right to vote if twenty-on(‘ y(‘ars of age and 
six months of fixed residence. All women, not disqualified, 
vote who are thirty years of age and either local government 
electors or the wives of local government electors. A bill 
introduced in 1920 to lower the age-limit of women voters 
to twenty-one failed to pass. 

The right of women to vote is now very widely recognized 
in the British self-governing Dffminions. In all the states 
of Australia women vote both in state and federal elections. 
In New Zealand also women possess the franchise on the 
same terms as men. In Canada women have the right 
to vote in most of the nine provinces, including thg four 
western provinces, but ^ot Quebec. Uijtil 1917 the rig];it 

' For further information the student consult Sir William Anson, 
Law ahd Custom of the Covstiiui^orif and A. Lawrence Lowell, dovernmtvi 
of i;»^to»d.^chap. ix. 
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to vote in federal elections in Canada was confined in each 
province to the voters qualified under provincial law. 
The federal government under the British North America 
Act of 1807 liad the right to'inalce a. general Dominion 
franchise, but had preferred (except during a brief period, 
1885 to 1898) to leave the matter to the provinces. An 
Act of 1917 allowed certain women (wives and mothers, 
etc., of soldiers) to vote in the general election of that year. 
After the war a Dominion Franchise Bill was presented to 
Parliament ‘m 1919. 

5. Representation of minorities. A question of 
especial interest in reference to voting is the representa- 
tion of minorities. Tf the members of a national legislature 
were all elected out of the whole community on one “ general 
ticket ”'--(*ach voter voting as many times as there were 
places to b(^ filled - it is clear that there would be a minority 
group of voters who elected none of their candidates. 
So glaring an illustration of the ‘‘ unrepresented minority 
does not in practice occur. The need of representing at 
least a part of the people in each distric1>i naturally leads 
‘to the division of the whole country into districts, from each 
of which a candidate, or a group of candidates, & elected. 
But even with such a division into districts, a number of 
the people in eacli throw away their votes on a candidate 
not elected, and thus remain in a sense unrepresented. 
Moreover, under such a system an elected candidate prac- 
tically always receives more votes than the mere majority 
necessary to elect kim. In many cases this surplus of 
votes is very large. Where party candidates are elected 
dL-^trict by district it may w'ell happen that the candidates 
electejJ from one party have so large a surplus of unneces- 
sary votes, in the constituencies that they carry, that their 
represen tfitives may poll a majority of the total popular 
vote and yet be in a minority in the legislature. This 
evil may bq ag^avated if those in power so divide up the 
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election districts as to make the most of the votes of the 
adherents of their own party and to make the least of the 
votes of their opponents. This is tlie process known as 
gerrymandering, and is, unfortunately, only too familiar 
in modern politics. At tiin(\s it is ofTocted by so allotting 
the electoral districts that the adverse voters will ])e too 
few everywhere to carry any district. Jf tliis is impossible, 
the districts are so contrived as to “ bunch together the 
hostile voters, and thus it results that when they do carry 
a district, they carr}' it by a needlessly larger majority, and 
so practically lose a lot of voters. 

Much attention has been given to the problem of Jiow 
to represent the; minority, and various schemes have been 
proposed for this purpose, and to some extent adopted. 
Of these a few may be mentioned. The most noteworthy 
of all, liistorically, is tlie sclieme of Mr. Thomas Hare, 
whicli attracted considerable attention in England in the 
middle of the nineteenth century.^ This was the plan 
of self'-made constituencies.’* Instead of dividing the 
country into districts, it was proposed tliat any candidate 
should be elected for whom sufficient votes were east 
anywhere*in the country. The number required was to be 
found by dividing the number of voters by the number of 
seats in Parliament to be filled. By this means any par- 
ticular minority group, instead of being scattered in district 
constituencies, and everywhere swamped, could combine 
themselves into a united vot^. The scheme, however, 
demands too elaborate a political aetivity on the part 
each voter to be at all practical. ^ 

Another method of minority representation is the plan 
of “ limited voting.” This can be used whenever several 
candidates are to be elected to form a J)oard or counejj; 
it would not apply to districts where only one candidate 

J Thoraoa Hare, The Election of RepreseniativeSy 1869. 

* Fqx criticism see Bagetibt, En^luh ConMution, obap. vi. 
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is to be elected. Each voter is allowed to vote, not for as 
many candidates as there arc places to fill, but only a limited 
number of times. For example, in the elections to a city 
council, there may be twelve piaces to fill, but each voter 
has only seven votes. The result is to elect seven members 
of one political party, and five of the other. No one party 
could elect all unless strong enough to divide its adherents 
into two distinct voting groups and still defeat the other 
party. Such a system meets the ease of representing a 
second party, but may, of course, leave a further majority 
unrepresented. Similar to this is the ciinnilative vote. 
In this plan, where a number of persons art^ to be elect/cd, 
each voter may vote once for each of several candidates, 
or give all liis votes to one. Thu.s, if twelve candidates 
had to be clioson, a very heebie minority could get a repre- 
sentative if each person gave all his votes to the same 
candidate. 

But a mucli more important method of representing 
minorities is that now universally advocated and^already 
widely adopted under the name of “ prgportional repre- 
'‘sentation.” ^ There are various scliemes under this general 
class, all based on the original proposals of Thoilias Hare, 
The one best known and most used is that of the “ single 
transferable vote,” sometimes called also the “ Hare 
System ” or the “ TIa re-Spence SystcTn ” of proportional 
representation. Its basis is found in the election of members 
of a legislature or council Aot from single-member districts, 
but in groups. Th/^ number of votes necessary to elect 
a member is found by the simple arithmetical process of 
dividing up the total number of voters by the seats to be 
filled^ Each voter indicates not merely his first choice 
apiong the candijlates, but his second, third, and so on. 
In counting the votes any candidate with a sufficient 

^ The authority here par excelknve ia John R. Humphreys, JPropor- 
tional Jtcpr€667ttatian ( 1911 ). * 
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number of first-choice votes is forthwith declared elected. 
The surplus of his first-choice votes is divided proportion- 
ately among those who figure as second choices on the 
ballots on which he wasufirst. The serious limitation 
of such a system is that it demands multi-member con- 
stituencies.* In many communities the desire to liave a 
small area (a town, a county, etc.) represented as such 
militates against the introduction of the system. A second 
proposal imdertakes to meet this difficulty by the pbm of 
the “ Alternative Vote.’* In this the single-member con- 
stituency is used by the voter indicating first, second, 
etc., choices of candidates. A candidate with a clear 
majority of first choices is declared elected. Failing such a 
majority, the lowest candidate is eliminated and the second 
choices on his ballots turn into firsts, and so on till some 
one is elected. But examination will show that the results 
of such a plan do not go very far in representing minorities. 

Proport ional representation under the single transferable 
vote is now widely used. It was introduced in Tasmania in 
1896. In South, Africa it was introduced (1909) for the 
election of the Senate. It was applied in New Zealand 
(1915) to the election of the legislative council, and is made 
optional in cities. It has been introduced in the elections 
to the legislature of New South Wales (1918) and in the 
city of Sydney, It is widely itsed in municipal elections 
in Ireland, and under the Representation of the People Act 
of 1918 it was adopted for thi? University constituencies 
in the British parliamentary elections^ In America it has 
been introduced in the electibn of city councils, as in Cal- 
gary, Kalamazoo, Boulder, and various cities in British 
Columbiip,. The method of proportional representation 
was also applied in the election of the Geijnan and Austrian 
National Constituent Assemblies in 1918, and is used in the 
parliamentary elections of Holland, Italy, Sweden, and 
Switzerland. . 
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CHAPTER V 


FEDERAL (;OVERNMENT 

1. Importance of the federal principle; i(H hiatorical development. — 
2 The different kinds of federations. — 2. Sovereignty in a feilorul 
ifc State. — i. Utility of the federal principle in effecting a compromise.— 
6. Distribution of power in federal states. — 0. Conclusions. 

1 . Importance of the federal principle ; its historical 
development. The subject of federal government is 
so important that it may well merit a separate chapter. 
The origin and growth of federation and the purpose it 
has served in tlie evolution of the past are among the 
most interesting topics of historical study. Of the political 
problems of our own time none arc of more vital bearing 
than the relation of the local and central powers in a 
federal system. In tlie, development of modern statiis the 
principle hf federation has x>hiyed a prominent part, ft 
has supplied the requisite cohesive x^ower to bind together 
the conn non wc^iltlis that compose the United States and 
the unequal monarchies and free cities that are joined into 
the German Empire, Mexico, Brazil, and Switzerland are 
federal republics. The British -^Empire is, as a whole, a 
unitary state, but its two most important dependencies, 
the Dominion of Canada and the Commonwealth of Aus- 
tralia, are, when considered separately, federal systems 
closely Resembling that of the United States. As far as 
our present political vision reaches, it^ seems as if agy 
attempt to create a universal state must proceed along 
the lines of federation. It may perhaps be leasonably 
thouglit that . the experience now being gaii^^ed in the 
« 221 * 
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construction of composite governments on a federal plan, 
is supplying to civilized mankind the requisite training 
for the making of the world-state of future ages. 

It is impossible to over-estimate the important part that 
has been played by federation in the history of political 
growth. Speaking broadly, one of the chief Ifeatures in 
the evolution of civilized government has been the exten- 
tion of the area covered by a single political unit or state. 
This extension has not, of course, ])rocecded always in a 
continuous chronological course. Modern Switzerland is 
but a diminutive state when compared with the Roni^ 
Empire. Yet it is true in the main that one of the most 
notable and most essential factors of political progress has 
been the increasing size of the territory brought into a 
single stated To accomplish this, two great historical 
forces been at work. Of these one is the principle 

of (*onqu('st, absorfdion, and expansion. The growth of 
the French monarchy and the spread of British dominion 
illustrate this. The other has been the principle of 
deliberate federal union, whereby a basis of compromise 
is afforded permitting the political junction of previous 
states which arc too closely connected by' situation, 
language, and customs to remain apart, but which are 
too unlike in area, local customs, etc., to permit of 
complete amalgamation. Of these two methods the 
one is the path of peace, the other is the path of 
war. No lasting union <fl the great states of the world 
can now be cxpvcted from the process of conquest. 
If united at all it must be only by means of a union 
lYhich wull destroy neither national pride nor national 
autonomy. 

* In ite broadesf- seiLse the term ^federation indicates any 
form of union entered into by two or more independent 
states. Numerous historical examples at once suggest 
^ ^ Soe also Part 1,, chap, iii., § 5, above. 
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themselves. At the very beginning of political liistbry we 
have the famous Achaean League. This was originally a 
defensive alliance of twelve cities of the Peloponnesus, 
but in its later shape, as revised in tlic third and second 
centuries (b.c. 281-110), this ‘‘after-growth of Hellenic 
freedom ’"‘assumed a more elaborate character. It included 
Corinth, Megnra, and many other important city-states of 
southern Greece. Each city retained the control of its 
own internal regulation, but surrendered into the hands 
of the league the. control of foreign relations and war. 
“ There was,” says Professor Freeman,^ “ an Achaean 
nation with a national assembly . . . no single city could 
of its own authority make peace or war.” Had it not 
been for the rise of the world-power of the Roman Em[>ire, 
sueh a league might have sup]>lied a means of converting 
the Greek city stai(‘ into a territorial national state. In 
later history the short-lived combinations of Italian cities 
in the thirteenth and fourteenth centuries may p('rliaps 
be spoken of as federations. A more conspicuous example 
is seen in the g^'owth of modern Switzerland. Hero the 
forest districts of Uri, S(;hwyz, and Unlerwalden, still 
nominally subject to the Einperor, bandt'd themselves 
together for protection in 1291. The league thus formed 
grew in extent and power. Other districts and the free 
cities of Berne and Zurich were joined to it. The defeat 
of Austria in the end of the fourteenth century gave it 
a practical independence, which was finally confirmed by 
the Treaty of Westphalia (1618). In the confederation 
thus formed each member retained its separate indepen- 
dence, mutual protection being the only purpose of the 
union. Though for a time amalgamated by the inter- 
ference of the French Revolutionists intq^a republic, “ oge 
and indivisible,” it was not until the changes effected by 
the constitutions of the nineteenth century (1818 and 
1 Freeman, Federal Qovemmeni. 
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1874) that Switzerland lost the appearance of a defensive 
league of separate states.^ 

A similar league was that existing between the inde- 
pendent states of North Amorira under the Articles of 
Confederation (1781-89). Here each state was a separate 
body i^olitic. Tlie only form ol common cdntrol was 
exercised through the Congress, a body of delegates which 
had no power to compel tlie states to its will, and no 
power to coinmand or to tax tlie individual citizens of 
the thirteen states. The federal constitution, made in 
1787 and put in force in 1789, established in the place of 
this a single federal state, in which the central govern- 
ment was bronglit directly in coAtact with the citizens. 
The course of tlie nineteenth century has witnessed several 
federations of historical importance. Of these, the Swiss 
constitutions of 1818 and 1874, the federation of the pro- 
vinces of ('anada into the Dominion (1867), the creation 
of the North Oonuan Confederation (1867) and the German 
Empire ( 187 J ), together with the federation of the Common- 
wealth of Australia (1900), are the most j^alient examples 
Other countries, too, such as Mexico and Brazil, have 
adopted the federal system of government, not as a means 
of increasing their area, but as a nietliod of harmonizing 
local and national interests. 

2. The different kinds of federations. When we con- 
sider the various forms of union by which separate states 
may he joined together, ’ it is clear that they present a 
graded series of increasing closeness. At one end of the 
scale is the offensive and defensive alliance entered into by 
sovereign states. Of this nature w^as the famous Family 
Compact of the eighteenth century, between the, Bourbon 
ippnarchies of France and Spain. Such a union is extremely 
illusory in its nature, as, in the absence of any joint organ 

of government, it has no sanction or compelling force 

% 

^ Sidj^wick, Developntent of European Polity, lecture xxiz. 



FEDERAL dOVERNMENT 


225 


behind it. More advanced than this are confederate types 
such as the Achfean League, the German Confederation 
of 1815, or the Southern (Confederacy. In this each par- 
ticipant state retains, in Aame at any rate, its sovereign 
character^ It may happen that in such a union of states 
the formal Act of Ihiion declares itself perpetual and at the 
same time declares that eacli slate retains its sovereignty. 
This is quite inconsistent, for it implies that each state 
is free to leave the union, and at the same time bound 
to remain in it. Such, however, is the case with the 
American Articles of Confederation (in force from 1781 till 
1789) and the constitaition of the Southern Confederacy. 
Be)mnd this type of union lies the federation par excellence, 
— the federal state, ^ a new unit composed out of previously 
sovereign states, now united to form a new sovereignty, 
but each retaining its own political sphere independent of 
the legal power of the central government. Such is the 
niitiire of the present federal union of the United States. 
Beyond this, again, might be distinguished what could be 
called an amalgfiination, or complete fusion by agreement. 
It dihers^from the expansion of a single state by conquest 
of territory, in that the participant members enter into 
the amalgamation or amalgamated state of their own free 
will. The best examples are found in the composition of 
the United Kingdom by the Act of Union of England 
and Scotland in 1707, and of Great Britain with Ireland 
in 1800. These unions w^ere ejected by similar statutes 
passed by the separate parliaments of tlie countries con- 
cerned. The unions declared themselves to be made on 
certain stated terms and conditions. But the process 
differed* from federation in that in each case the parlia- 
ments which made the.unions then wei^i out of exiateiMJe 

^ Some writers have claimed that the term “ federal atat-e ’* is not 
admissible, on the grcjund that a .state is a unity. But while admitting 
that ivis illogical to speak of a^^onfederate state, it seems reasonable to 
use “ federal state ” to mean a state of which the orf^nizafion is federal. 

Q * 
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in favour of a new parliament which w^as legally sovereign, 
and not bound hy the conditions of union. That this is 
more than a theoretical view of the case is seen in the 
fact that the British Parliament in 18C0 abolished the 
Kstal)lishcd (Episcopal) Church in Ireland, whose main- 
tenance was one of the expresis terms of the union of 1800. 
A similar case of amalgamation is seen in the fusion 
of the separate Italian states into the kingdom of Italy 
(1859“-G0). The product of such a process is a unitary, 
and not a federal state. 

The. different kinds of united governments thus indi- 
cated hav(i afforded ground for elaborate classiftcation of 
the various .species of confederacies and federal states. 
Tlihs has particularly interested the modern German writers 
on jMiblic law, soim* of whom distinguish a great many 
subdivisions. Sueli elassilications have been undertaken 
by Laband,^ JellineU,- and others. Jellinek distinguishes, 
in the first place, virtual unions, such as Canada and 
Australia (legally ])art of tlie unitary British state) and 
Itfgal unions. Tlie latter he subdivides into ; (1) protector- 
ates, etc.; (2) unions of a superior and inferior state 
{SUuitenstaat)y seen in the case of Turkey and Egypt 
(3) monarchical imions, in which two indcijjcndent states 
are joined under a common sovereign, this again being 
subdivided into real and personal, according to whether 
the union is organic and t(^elibcrate (Sweden and Norway, 
before 1905), or accidental (England formerly with Han- 
over) ; (4) the confederacy {Staa(enbmid) ; and (5) the federal 
state {Burulcsstaat). Other classifications are still more 
minute. Of all these fluctuating subdivisions American 
and English ^\Tite^s are generally inclined to thrdw aside 
ew,ry thing except the distinction ^between a confederacy 
and a federal state. This is a \ntal point in public law 

^ StaaL^rccIf^l ties DeuUclien Iieic?ies. • 

* Das liccht lies /[odenicn Staales, ® As existing at^ke time. 
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and requires some explanation. A confederacy is not a 
single state. It is a collection of independent sovereign 
bodies united on stated terms for certain purposes. Bach 
of them is, legally, free to' withdraw from the confederacy 
when it ^pleases. A confederacy cannot therefore bo 
permanent and indissolvable, for if it were so, tlien the 
sovereignty of the component states would disappear. A 
federal state is a singh^ state. Its subordinate parts may 
have been, tliough not of necessity,^ sovereign slatoa 
previous to the union; they cannot be so after the forma- 
tion of the federation. Snch a union becomes, legally, 
indissolvable so far as the action of the sei)arato stfito 
governments, or of tlie central government, is concerned. 
It could only be dissolved by the constituiional amending 
process, where such exists. Tin; interpretation put on the 
constitution of the United States by the seceding states 
of the South would have made it a conh^deracy. I'ho 
interpretation put upon it in the North made it a federal 
state, 

3. Sovereignty in a federal state. This leads at 
once to the much-disputed question of the sovereignty in 
a federal state. Around this centred the great secession 
issue between the Northern and Southern states, for the 
retention by a component state of its sovereign power 
carries with it, of course, the right to withdraw from a 
federation of which it is a yart. Let us consider the 
question first of all apart from the particular case of the 
United States. If what ha^ been said above is correct, it 
follows, by definition, that the creation of a federal state 
annihilates the sovereignty of the component states — not 
limits it or divides it, but annihilates it. For sovereignty 
either is or is not. Bi«t in the new stcite the sovereignty 

* Comparo the case of the republic of Brazil; the constitution of 1891 
puts die provinces on a fcdci»,l basis, but they were ijot previously 
mdepeadent states. • 



228 THE STRUCTUEE THE GOVERNMENT 

does not lie in the central government ; it lies in the body, 
wherever and whatever it may be, which has power to 
amend the constitution. Legally speaking, this sovereign 
body can entirely abolish the federation and restore each 
irieinber of it to its original independence. This is not 
the same as secession, but it carries with it the conse- 
quence that such a union is not legally indissolvable. In 
a confederacy, on the other hand, each state is still a 
sovereign state. Tliere is properly no confederate law. 
Any common regulations adopted by a central body of 
the confcderac}'', and binding on the citizens of all the 
states, are law to any such citizen because adopted as 
law by his own state. Where law exists, a state exists. 
Whore a state exists, then it has sovereign power. It 
follows then that confederacy and secession are one and 
the same term in point of public law. In actual fact 
secession resoh es itself into a question of force. Switzer- 
land was an acknowledged confederacy from 1815 until 
1818, Yet wdien the seven Homan Catholic cantons 
undertook to secede from it (1847) they w^ere forced back 
into the confederation at tJie point of the sword. 

In the United States the controversy did not turn on 
the difference between a confederacy and a federal state* 
It turned on the question whether the United States was 
the one or the other. On this point, as Professor Goldwin 
Smith has said, the “ constitution proved itself a ‘ Delphic 
oracle.’ ” The language the constitution, especially 
when read in the light of the antecedent history of the 
Confederacy of 1781-89 (wdiich w^as virtually dissolved by 
the secession ” of eleven of its thirteen states ^), admitted 
of either interpretation. But apart from the question of 

^^VVhen the ConstitJEtion went into force*(March 4, 1789) two states, 
Rhode Island and North Carolina, were not as yet in the Union, They 
were certainly no longer in the confederacy, w^hich had ceased to exist. 
Yet the Articles had declared that “ the Union shall be perr^nal 
(Art. 13). • 


f 
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secession, many American writers, while admitting the 
federal union to be permanent, have taken quite a different 
view of sovereignty from the one here indicated. This is 
the theory of dual or divided .sovereignty. In accordance 
with thi.s view the sovereign power in a federal union, 
such as Ihe American Republic, is not located in any 
single authority, but is divided or distributed between the 
federal and the state government. Such a theory is, of 
course, totally at variance with the wdiolc conception of 
sovereignty explained in an earlier chapter. It is difficult 
to regard it as anything else than a confusion of sovereignty, 
which is complete and absolute, with const if ulional power, 
which may be of any degree, of limitation. If the federal 
and state governments represent a division of sove- 
reignty,” then the three branches of the federal govern- 
ment repr(?se]it a further subdivision, and so forth. In 
spite, how'cver, of its inconsistency, tlie theory of dual 
sovereignty has found illustrious champions. President 
Madison devoutly believed in it. '‘It is difficult,” he 
wrote, “ to argue intelligibly concerning the com])Ound 
system of government in the United State.s without admit- 
ting the divisibility of .sovereignty.” The American courts 
of the same period declared, “ The United States are 
sovereign as to all the powers of government actually 
surrendered. Each state in the Union is sovereign as to 
all the powers reserved,” ^ 

4. Utility of the federal priliciple in ejecting a com- 
promise. Returning from the question of the location of 
sovereignty to the general aspect of the federal state, it 
may be noted that tlie peculiar utility of the fedejral 
principk in political construction lies in the spjrit of 
compromise which it gpibodies. Every^ small commuiiJty 


^ For the subject of sovereignty under the American constitution, 
the student may consult Meiriam, History of the Theory of Sovereignty 
since Honsdeau, from which th^ above quotations are takch. 
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or state ia driven by the need of protection to seek for a 
union with its fellows. But a form of association which 
annihilates its oum traditions of independent self-govern- 
ment naturally runs counter to the s}anpathies of its 
citizens. Still more is this tlic case if the communities 
to be united are of unequal magnitude. In tliis case a 
com])lote amalgamation into a unitary state would prac- 
tically mean the absorption of the minor states into the 
large ones. The position of New Jersey, Delaware, and 
Connecticut at the time of the making of the constitution 
was of this sort. Still more unequal was the federation 
long ('ontom plated among the German states, and finally 
accomplished by the formation of the fedtiral empire in 
]87i. The priru“ij)ality of Sehaiiinberg-Lippc had then 
an ar(‘a of 212 s(|uare miles, and a population of about 
31,186 persons; the kingdom of Prussia had an area of 
nearly 137,0Gf) square miles and a population of 21,100,847. 
In all such cases as tliis the federal system supplies the 
moans of creating a single state, combining the whole 
pow(*rs of its members for international d^'icnee and for 
matters of general interest, without sacrificing the indi- 
vidual life and x^filtical susceptibilities of tlie component 
parts. Even among “ states of relative equality, as in 
the euwse of the majority of the forty-five states of the 
Union, the federal system has the adi^antage of permitting 
the legislation of each to accord Avith differences of environ- 
ment caused by climate, raftial elements, local custom, and 
antecedents. In thej United States, more than anyivhcre 
else in the world, full advantage has been taken of the 
possibilities of tlie federal principle. Its history is largely 
a liist^>ry of federations. In the earliest times of rolonial 
hit^ory w’e have ^ the formation qf Connecticut by tjho 
federal union of its towns, and the establishment in lOllS 
of the New England Federation uniting the northerly 
colonies fox mutual protection. 'The quarrel with, fereat 
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Britain in tlic eight-eenth century brought the thirteen 
colonies into a union, which, after passing through the 
preliminary stages of the Continental Congress and the 
abortive confederacy of 1781, was finally consolidated into 
the present federal republic. The principle of political 
growth i 0 ad constitution adopted in 1789 has governed the 
whole evc^lution of the United States during the nineteenth 
century. 

5. Distribution of power in federal states. So much, ^ 

then, for the historical and p^ditical aspect of the federal 
principle. Let us turn now to (‘onsidcr the iin])orlant 
subject of the division of power between federal and sub- 
ordinate authorities. It is not necessary in this connec- 
tion to take account of any of the confederacies or federal 
governments previous to the formation of the constitution 
of the United States, In these only the most elementary 
and necessary [)owers were allotted to the central govern- 
ment. But the f<‘derations of J789 and of the nineteenth 
century offer an interesting series Avhieh may be studied 
with a view to discovering the teaching of experience in 
regard to the Relative position of central and subordinate 
authorities. AVc may here bc»st begin by stating the 
general principles of apportionment of power. The prime 
historical motive of federation has been the need of 
defence. It is therefore first of all requisite that the 
federal government should liave control of the military 
and naval power. Closely connected with this is the neces- 
sity that in its dealings wuth outside states the federation 
should conduct itself as a unit. The control of foreign 
relations must therefore rest with the cemtral power. Since 
neither foreign relations nor war can be conducted without 
financial support, it is further necessary that the federal 
government should Have some powei of taxation erf the 
individual citizens. It is not enough that it should be 
to reejuisition the ^component commonwealths for the 
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money it needs : this was amply seen in the collapse of 
the finances of the old Confederation (1781-fi9), To cover 
urgent and temporary needs, the financial power must 
include the power to borrow. These three functions — 
the conduct of war and defence, tlie control of foreign 
affairs, and the power to raise money— -are the prime 
essentials without which no federal state can exist. 

As a second chiss of govt^rnmental rlutics may be ranked 
all those which are only effective in so far as uniformly 
and generally performed. Of this nature arc the control 
of coinage, the regulation of patents and copyrights, and 
the conduct of the posbxl service. Third in the list will 
stand a variety of juiblic affairs in which, though uni- 
formity is not absolutely ess<‘ntial, it is nevertheless largely 
contributory to mitional progress. Ju this connection may 
be montion<*d the control of the more extensive transporta- 
tion facilities (those which constitute interstate com- 
merce ’*), — railroads, canals, telegraphs, etc., — the regula- 
tion of the banking system, and the establishment of a 
general tariff. The latter is a somewhat anomalous case. 
Federal control of a tariff is apt to find its place among 
th^ powers of the central govorimient from financial vea sons 
sooner than from <icoiiomic. The tariff offers a convenient 
and somewhat surreptitious form of taxation. Though not 
theoretically a requisite power of the central government, 
it is in practice of great importance : tariff walls are a 
serious impediment to the qpnsolidation of national life. 
To illustrate this, one may refer to the tariff bickerings of 
the thirteen sttitcs uiSder the Articles of Confederation, 
or to the case of the Gorman states united in the con- 
federation of 1815. In this last instance not only was 
each state a separate tariff area from the others, but the 
single states were subdivided, — PriAsia was a political 
unit, but contained sixty-seven different tariff areaa.^ 
^ See in this coniioction Seignobos, Political U istory of E MropeftOhap, xiy. 
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As a fourth class may be placed the debateable category 
of subjects whose allotment to the federal or component 
government is a matter of opinion and must depend on 
th^ circumstances of the case, ifere the conspicuous 
examples are seen in the regulation of marriage and divorce 
and in the^control of public education. Beyond this, as 
the fifth and final class, lie those duties which certainly 
ought to be left to the consHiuont governments to perform. 
Here, f*gain, opinion may differ, but public works of merely 
local scope, public charities, the Tegulatit)n of the liquor 
question, etc., are generally included. 

With this outline lei us now briefiy compare the actual 
distribution of powers in the chief federations under our 
notice. We may begin Ijy (pioting the h^gislative powers 
assigned to Congress by the constitution of the United 
States : 

The Congress shall Iiave Power to lay and collect Taxes, 
Duties, Imposts and Excises, to ))ay the Debts and provide 
for the Common Defence and General Welfare of the United 
States; but all Duties, Imposts and Excises shall be 
uniform throughout the United States ; 

To borro\?^ money on the credit of the United States ; 

To regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes ; 

To establish a uniform Rule of Naturalization, and 
imiform Laws on the subject of Bankruptcies throughout 
the United States ; 

To coin Money, regulate the Valfic thereof, and of foreign 
Coin, and to fix the Standard of Weights ^nd Measures ; 

To provide for the Punishment of counterfeiting the 
Securities and Current Coin of the United States ; , 

To establish Post Offices and Post Roads ; 

To promote the Progress of Science and useful Arts 
by securing for limited thnes to Authors fand Inventors^ 
the exclusive Right to their respective Writings and 
Discoveries ; 

To constitute Tribunals inferior to the Supreme Court; 
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To define and punish Piracies and Felonies committed 
on the High Sens and Offences against the Law of Nations * 0 . 

To declare War, grant Letters of Marque and Reprisal, 
and make Ttulcs concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of 
Money to that Use shall be for a longer term than Two 
Years ; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of 
the land and naval Forcc>s ; 

To provide for calling forth the Militia to execu\;e the 
Laws of the Union, siqipress Insurrections and repel 
In^^asions ; 

To provide for organizing, arming, and disciplining, the 
Militia, and for governing such Part of them as may be 
employed in the Service of tlie United States, reserving to 
the Stales respectively the Appointment, of the Officers, 
and tin* Authority of Gaining tlie Miliiia according to the 
Discipline prescribed by Congiess ; 

To exercise exclusive Legislation in all Cases whatsoever, 
over such District (fiot exceeding Ton Miles square) as may, 
by Cession of particular States, and the Acceptance of 
(,^oiigress, became the Scat of the (Tovenqueut of the United 
States, and to exercise like Authority over all Places 
purchased by the (.Jonseut of the Legislature «f the State 
in which the same shall be, for the Erection of Forts, 
Magazines, Arsenals, Dockyards, and other needful 
J3uildiiigs ; — And 

To make all laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all 
other Powers vested b}< tliis Constitution in the Govern- 
ment of the United States, or in any Department or Officer, 
thereof.^ ' 

It will be seen at once that, apart from the special 
provisions relating to the Indians and the District of 
Volumbia, then? are no powers granted here that have 
not been given to the central govermnent in all the later 


^ Art. 1? § 8, 
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federations. The national government receives by this 
Article but little more than tlie necessary powers of govern- 
ment. The residual power of government^ — the authority 
to control tho.se things for which no special provision is 
made — is elsewhere explicitly withheld from it. 

Let us place in immediate comparison with this the 
allotment of power between the federal and provincial 
governments in the Dominion of Canada. The ba.sis of 
the Cionsiitution of Canada is a statute of the British 
Parliament named the British North America Act of 1867. 
The provisions in respect to the distribution of poAver are 
in the ninety-first, ninety-second, and nim'ty-third sections 
of the Act. Tliey are particularly interesting in the present 
connection because they are based on the arrangement 
made in the constitution of llui United States revised in 
the light of subsequent political oxjHTieiu e. In addition 
to the powers possessed by Congre.ss, the l(‘gislativo power 
of the Dominion Parliament extends to the criminal laAv, 
marriage and divorce, interest, and the raising of money 
by any mode or ♦system of taxation. Ollier things, such 
as banking, etc., are included which are not explicitly 
granted to^he Congrcs.s and to which the fedt^.nd autliority 
in the United States only reaches by inter])retatiori of 
implied powers. In addition to this, the statute enacts 
that the Dominion Parliament has legislative power ‘‘ in 
relation to all matters not coming within the classes of 
subjects by this Act assigned exclusively to the legislatures 
of the Provinces.” The amount of federal power expressly 
granted contrasts strongly witli the section of the American 
constitution quoted above. Even as compared with the, 
power of. Congress when expanded by the doctrine of 
implied powers, the control of the Dominion over siicji 
items as the criminal law represents a considerable increase 
of federal authority. 

Closely following upon •the making of the Canadian 
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constitution, wo have the constitutions of two important, 
federal states. Tliese are the constitution of the German 
Empire (1871) and that of Switzerland (1874). In each 
of these the scope of the central power was made far 
wider than in that of the United States. In Gennany the 
constitution, together with an amendment of December 20, 
1873, granted to the federal government the control, not 
only of the things within the jurLsdiction of Congress, but 
also the criminal law, civil law and judicial procedure, 
banking, medical practice, railroads (except in Bavaria), 
the regulation of the press, of trades, insurance (including 
working-men’s insurance and pension laws), and other 
matters.^ In Germany the legislative scope of the central 
government was vastly greater than in America. Its 
action in the administrative direction was less, since 
the principle of decentralization was here adopted and 
the federal measures (tariff, etc.) were carried out by the 
authorities of the constituent governments. The action 
of the central government w'as further narrowed in practice 
by the use that W'as made of the principle of concurrent 
* jurisdiction. In many of the matters mentioned above 
the power of the federal government was no? exclusive. 
Where the federal government had not seen fit to act, 
the states wxu'e free to exercise a legislative power. This 
applied, for example, to the control of railroads, medical 
practice, the criminal and civil law, etc. The federal 
jurisdiction wus only exclusive Avherc from the nature of 
the case it must so (such as raising of money on the 
credit of the Empire), or where it w^as ox})ressly stated (for 
examph*., the taxation of imports),*^ To prevent conflict 
of aiithority it Avas provided that a federal law always 
G?/errode a statute of one of tha constituent parts of the 
Empire. This same principle of concurrent jurisdiction 
obtains, of course, in the United States, but to much 

* Imperial jConstitution, Art. 4.* * Art. 
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less extent; most of the j)Owers grankKl to Congress are 
forbidden to the commonwealths, but in some matters, 
such as bankruptcy laws, they may act in the absence of 
federal legislation. The present constitution of Switzer- 
land (1874)^ together with the amendments since added, 
shows a wide range of federal power. “ The legislative 
authority of the national government,’^ says Professor A. 
Lawrence Lowell,^ “ is much more extensive in Switzer- 
land than in this country, for in addition to the j)Owers 
conferred upon Congress, it includes such subjects as the 
regulation of religious bodies and the exclusion of monastic 
orders, the manufacture and sale of alcoholic litpiors, the 
prevention of epidemics and epizootics, the game laws, the 
construction and operation of all railroads, the regulation 
of all labour in factories, the compulsory insurance of 
workmen, the collection of debts, and the whole range 
of commercial law,” To this may b(‘ added the fact that 
the federal government has the power (\mdcr the con- 
stitution) to compel tlie cantons to establish compulsory 
secular education,* gratuitous in the primary schools. The 
Sw'iss government has, however, no power to levy direct 
taxes. 

As a concluding instance let us notice the position of 
the central power in the federation of the Australian 
colonies. The Commonwealth of Australia, considered 
apart from its connection wdth the British Empire, is a 
federal unit made of six separate states.’' ^ Its constitu- 
tion, like that of Canada, is, found in^a statute of the 
British Parliament enacted in 1900, under the title of 
the Commonwealth of Australia Constitution Act. The* 
legislative? power of the federal parliament is laid chawn 

• M 

* Oovernmant and Parties in Cmitinenial Europe, Vol. II., «hap. xi. 

* Rightly or wrongly the Australians have adopted the term “states " 
as the o£}cial designation of the component parts of their federation. 
Since the whole ^dy is officially called the Commonwealth, yc find the 
terminology used by various American writers exactly loversod. 
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in great detail.^ It includes all tlic essential and virtually 
essential puwers already treated, such as defence, taxa- 
tion, postal service, tariffs, interstate commerce, etc. In 
addition to tliis, the federal authority is explicitly declared 
to extend to bounties on prf»duction or export, insurance 
(other tlian .slate insurance), marriage and divorce, invalid 
and old age ])ension3, foreign corporations, acquisition of 
state railways (with consent of Ihe state), railway con- 
struction (with similar consent), railroad control, even 
without consent, if needed for military purposes, concilia- 
tion of industrial disputes, if not conlined to a single 
state, immigration, inllux of cnininals, and other minor 
matters. It is interesting to notice tlie use that is made 
of the j)i‘ineiple of eoneurrent jurisdiction. The German 
constitution of lt<71 had, as we Imv'e seen, deliberately 
ado])ted Uiis plan. 'Ihe Hritisli North America Act, on 
the otJier hand, fries to indicate the powers of Dominion 
and provincial governments as exclusive of one another; 
in practice tliis has led to confusion. In Australia only a 
few of the powx^rs arc expressly declared exclusive (§ 52). 
In the majority of instances the state gover,nment may 
act where the federal government has not done so. But, 
as in the. German Empire, “ When the law of a state is 
inconsistent with a law of the commonwealth, the latter 
shall prevail.” Tliis last provision must not bo misunder- 
stood. The law of the commonwealth in question must 
not transcend the constitutional power of the fjgderal 
parliament, otherwise its application can be declared 
invalid by the courts, just as in America. 

6. Conclusions. From the foregoing comparison of 
the ‘chief federations of the nineteenth century, important 
Conclusions are to be drawn. There is manifest throughout 

^ Constitution Act, part y„ § 51 and § 52. A good comroentaiy Is 
given bj' Professor Ijarrison Moore, The Commoiiwealth of AnstraUat 
chap. V. ^ 
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the tendency to entrust the central or national government 
with a wider and wider splierc of authority. For this several 
reasons are to be assigned. In the first iilaco it rc’prc- 
sents a process that is altogether natural, and wliich may 
rightly be J^ioken of as organic. Tim units of the federa- 
tion, once brought into contact, begin to gr<jw togctlior, 
and to be knit into a more and more united body. Tlie 
original jealousy and particularism of the separate parts 
are gfadually merged into the wider outlook that accom- 
panies a larger national life; the central govenmuait of 
the federation becomes a part and ])arcel of each individual 
citizen, and enlists in its support a broader patriotism than 
narrow adlierence to the inUu’csts of his section of the 
commimity. Where the sense of natural greatness is 
involved, constitutional limitations can be overridden with 
public approval; the addition of Louisiana to the territory 
of the United States at once suggests itself in illustration. 
An equally potent factor leading to the extension of 
federal jiower is found in the material conditions of 
modern life. Rapid ti'ans})ortation, the telegrapli, and the 
evolution yf production and commerce on a scale un- 
dreamed of at th(? making of the constitution have broken 
down the economic barriers that once existed. Com- 
munities that were ojigiiially absolutely distinct in their 
economic and social life have undergone a complete indus- 
trial amalgamatiou. Each administers to tlie wants of 
the other, and each in turn recoiVe.s a benefit-. The wheat- 
fields of the Dakotas and tliQ factoricf* of Massachusetts 
are complementary to one another. Where industry and 
commerce are thus fused into a single economic life, it h? 
impossible to separate the control of them into distinct 
territorial districts. It bfccomes an absolute necessity that 
the powers of the federal government must be cither so 
expressed or so interpreted as to cover the whole range of 
economic life'that has passe*d the bounds of tjie component 
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“ states ” and become national. It is for this reason that 
tlio process of addition to federal power may be expected 
to continue in the future. Before the intruding forces of 
industrial civilization “ state lines ” are becoming more 
and more meaningless. Moreover, tlie true path to be 
followed has been already indicated by the German and 
Australian constitutions. By adopting the plan of con- 
current jurisdiction and leaving it to the central govern- 
ment to occupy the field in proportion as the progress of 
national evolution d<unands it, a way is open for continued 
expansion without sufTering the pangs ot amendment, or 
relying iiyxin the strained interpretation of the law. 

Wo have still left out of consideration the question of 
how the American constitution, made at a time when 
local jealousies prescrib(‘d tlie most grudging admission 
of federal ])ower, is able to adapt itself to the changed 
situation of to-day. That this is not done by legal amend- 
ment, has been already shown : the amending machinery 
of the constitution is so cumbrous that it is insufficient 
for the kind of adaptation here demanded. But instead 
of technical amendment, a process of virtual amendment 
has been effected continuously through the nineteenth 
century by tlie interpretation given to the constitution 
by the courts. The constitution is fortunately an elastic 
document, capable of meaning much or little at the will 
of its interpreter. The courts therefore have fallen back 
on the doctrine of “ implied powers/* and have stretched 
the constitution to cover .things never contemplated in 
its literal meaning. “ A pow'cr vested,” said Chief- Justice 
Marshall, “ carries with it all those incidental powers which 
are necessary to its complete and efficient execution.” The 
purchase of Louisiana, the Embargo Act of 1807, grants of 
land for railroads and canals, the annexation of Texas, 
grants of land for agricultural colleges, etc., are not things 
for which direct authority can be found in th6 enumerate 
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powers of tlie federal government.^ It is by interpretation 
only that Congress has the ]>ower to issue paper money, 
to make anything it wills legal tender, to charter and 
regulate national banks, to claim a monopoly of the postal 
service. It is probable that, if future needs demand it, 
the constitfition can be held to permit the national govern- 
ment to build, buy, and own railroads, and to monopolize 
the telegrapJi service. That this device of latitudinarian 
interpretation has filled a most useful liistorieal purpose, is 
beyond a doubt. It is an (‘xcellent example of the. political 
genius inherent in tlic Anglo-Saxon tcmporaincnt, that the 
difficulty created by the error in making amendment so 
rigid should be surmounted by so simple and natural a 
remedy. The error remains an error nevertheless. The 
Swiss or Australian system, whereby recurring amendment 
is part of the life of the constitution, is greatly to be 
preferred. 
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COLON! A L OOY KKNjM K N r 

1. t! !(' at^qinnitiun of dej>f'n(i(“ix(‘io3. — 2. (V>lonio3 of llio ancient world. 

Jl, (^>l«)ninl «_\j>aiision after the di.scovory <d tlio aea ronto to tlio 
l']ast Jiidie'i and Oio discovery of America; colonial system. 

• -4. ('olojiial policy of ICncriand and I'Vance m tho soventeonih and 
ei^ihtoentli ctiituriCvS.-' o. 'I'lse Amonean llevolnlion. -0. Altera- 
tion of JiniL'^li colonial policy ni the iiineteeuth ccntuiy; estaldish- 
mont of aelf-m)VOrninent.*- -7 L'resent Hrilish Hyslcin of colonial 
administration - 8. Imperial I’edv'ratioii.-- 0. Hecent c»*lonial expan- 
sion of Kuropciin states. — Id. The dcpendeuciea of the United ►States, 

1. The acquisition of dependencies. Taking llie 
word colony in its widest sense to inchido all kinds of 
dependencies, wi^ are met by the fact tl«at the colonies 
of the W'orld occuyty about two-fifths of the land surface of 
the globe, and<‘ontain a ]>opulation of half a billion people. 
At the. jlose of the Great War Great BriUuu had at least 
372,000,000 colonial subjects, France 41,000,000, the 
Netherlands 47,110,903, and Belgium 7,000,000.^ Tho 
political status of llio communities thus controlled jirescnts 
tho greatest diversity. In the strict theory of law oacli of 
them is under the a]>solute dominion of tlu‘ sovereign state 
to which it “belongs.” In jftracticc th(‘.y vary, from tho 
virtual indejjendence enjoyfd by Canada and Australia, to 
the total dopeiidonco of Gibraltar or Madagascar. The 
vast extent and the general natural resources of the inoflt;rn 
coloninl area indicate its importance in the futures, history 
of the world. The rcctlization of this by tho Gr(»at Jkjtvcrs 
has led, during closing years of the nineteenth century, to 


^tatU'ticM from th« Siatcftmur^’s Year -hook of Ii9]0. 
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a renewed colonial expansion, in which practically all the 
unclaimed ” territory of the world was partitioned among 
the leading states. The subject of colonial administration, 
both political and economic, has taken on, in consequence, 
an increased interest, and attention is more and more 
directed to the study of the systejuatic management of 
dependencies. The expansion of the United States dating 
from tlic war with Spain has rendered this portion of 
the study of government one of especial consequence Jo 
Americans. The presc^nt chajiter, therefore, will be directed 
towards an inquiry into the origin and evolution of colonial 
government, the diffenait syvstems of administrations now 
employ(‘d, and the ((uestion of the political future of 
colonics. Thronghout the chapter it will be proper to 
devote most attention to the colonics of the Ihiited King- 
dom. fGreat Brit^iin has been, excellence^ and still is, 
the colonizing country; and it is by the British govern- 
ment, in a somewhat groping and half-conscious way, that 
what may be (’ailed the modern system of colonial admini- 
stration has b(‘en worked out.* The new dependencies of 
the United States will be examined in conefusion, in order 
tliat their present government may be discussec^ in the 
light of British experience in the past. 

A sovereign state comes to possess dependencies in various 
ways. The simplest is that of conquest, by which the 
vanquished community is subjected to the rule of its 
victors. Such was the case^with the expansion of Rome, 
whose “ provinces ” were countries conquered by the 
Roman anus. The S^mnish comnies of Mexico and Peru, 
and the British dominions in India, were the fruits of 
conquest. Closely akin to this is the acquisition^ of a 
colony fey cession. A country possessing a colony may be 
compelled by defeaii in war to cede ^e colony as the price 
of peace, or induced from commercial reasons to sell it. 
The niimeroiis treaties of the eighteenth century^ whereby 
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France and England handed their colonial possessions back 
and forward, were of this sort. The cession of Canada by 
France (1763), and of the Philippines by Spain (1898), are 
instances of colonial acquisition by war, while the purchase 
of Louisiana (1803) illustrates the purely financial process 
of acquisition. In addition to these two modes of colonial 
aggrandizement there remains wdiat may be called, par 
excellence^ 1h(‘- colonizing process, namely, that of occu- 
pation and s('ttlement. In this case the claim to the 
colony rests, if not on actual discovery of the land (New- 
foundland, Australia, etc.), at any rate on priority of 
actual occupation. Where a native population is found in 
fixed agricultural settlements, the assumption of control 
approximates to conquevst. But where tlic native popu- 
lation is sparse and migratory, merely wandering over the 
land in nomadic fashion, living on the bounty of nature 
and the fruits of the chase, tlicir presence ought not to 
invalidate the claim of immigrants pr(q)osing to make a 
permanent and .settlement. Mucli sentijnent has 

been wasted erver the supposed claim of the Indians to the 
continejit of North America. When it is rec alled that the 
whole Indian population, from Newfoundland to Florida, 
and from the Mississippi to the sea, \vas about as numerous 
as the inhabitants of a large American city (probably 
about 200,000), and that its settlements were only in a few 
places fixed and agricultural, its ‘‘ claim ” to ownership of 
the whole country becomes .fomewliat absurd. One may 
well ask how far such rciisoning should be carried. Did 
the fewT starveling bushmen of the desert and forest of 
Australia own the whole continent? Without acceifling 
the brutal code of the right of the strongest, one may 
all reasonableness recognize the right of civilized iifftions 
to the acquisition of territory which is only “ squatted 
upon ’’ by wandering savages. 

2. Gofonies of the ^cient world. jOf t£e colonies of 
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the ancient world those of Gieece and Phoenicia along the 
shores of the MediteTrauean are the most noteworthy. 
The Pho'nic ian settlements were for the most ])art merely 
trading- stafhms, but there were exceptions also (such as 
Carthage), in which a large body of emigrants established 
a permanent agriciilUiral settlement. The colonies of 
Greece were on a larger scale : tlicy resulted first of all 
from the Dorian invasion of the Peloponnesus about 
1000 n.c., which drove many fugitivcis to seek new homes. 
Similarly the conquests of the Spartans and the inroads of 
the Persians occasioned a scattering of some of the con- 
(|uerod tribes. Other colonies were due to the political 
dhsaensums with which the restless city-.states of Greece 
were rife, and which sometimes resulted in the deliberate 
witlidraAval of a part of the citizens to found a new city 
elsewhere. But the establishment of Greek and Phamician 
colonies did not involve what we now think of as colonial 
i ‘ government. Athens, indeed, siiceeeded in exacting 
money tribute from the cities she had ])lantcd in the ^gean 
Sea, basing her claim on the naval protection afforded 
flicni. But the general practice was to regard colony 
as an independent political unit from its inception. It 
was an emigration, an outs warming ’’ of freemen who 

carried with them the same riglit of self-government that 
they had had in their former home. A somewliat different 
typo of colony made by settlement in ancient times is 
seen in the Poinan coloin^,. This was a settlement of 
Roman soldiers on land allotted to them by their general 
after it had been conquered ; here the prime object was 
to rreate a frontier defence of the empire, but these colonies 
^ often developed into permanent settlements. 

3# Colonial expansion after thef discovery of the sea 
route to the East Indies and the discovery of America j 
Spanish colonial system. It is with the discovery of the 
sea route the East Indies and of America thfit modem 
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colonization begins. The sixteenth century opened to the 
adventurous spirits of Europe a wonderland of unknown 
countries, in which to satisfy their pa.ssion for exploration 
and adventure, their lust for gold, their cliivalrous ambition 
to increase tlie dominions of their king, and their pious 
desire to spread tbo Christian religion to the iittermoat 
parts of the earth. It was in this age of adventure and 
conquest that Spanish and Portuguese colonial aggrandize- 
meni acquired the peculiar cliaracteristics of domination 
and levying of tribute which ]woved its ruin. The Portu- ’ 
guese, sailing around the Cape of Good Hope, secured a 
monopoly of the rich trade of the East. Thither their 
merchants flocked in great numbers, setting up trading- 
stations on the coast of Africa (Sofala, Zanzibar), on the 
shores of the Indian Ocean (Goa, Malacca-, etc.), among 
the East India Islands, and even in China and Japan 
(1542). In Brazil, partly by soiiding over exiled Jews and 
transported criminals, they founded a plantation colony 
in which the sugar-cane was cultivated and to which slaves 
were early intrpduct:d from the coast of Guinea. Feudal 
grants of land wert‘ made to nobles of Portugal with almost 
absolute power over the natives. The f>pnniards, equally 
adventurous, directed theinselve.s not to the East, but to 
the West Indies, and to the mainland of Central and 
Southern America. A bull of Pope Alexander VI (1493) 
had divided the unchristian world with magnificent 
generosity between Spain an;l Portugal; Spain was to 
have the Western world, Portugal the East. A revision of 
the shares by treaty gave Brazil and Labrador to Portugal 
and all the rest of America to Spain. The Spaniards 
proceeded to make good this shadowy claim by vigorous 
conquest. By the y«;ar 1510, Cuba, nisj)aniola, Porto 
Rico, Jamaica, and other islands had /alien an easy prey. 
Mexico was conquered by Cortes (1519-^21), and Peru fell 
before the brutal conqueror Francis Pizzarro (1525-35). 
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Thence Spfiiiish dominion spread over the whole of Central 
and South America, except Brazil. 

From the very beginning, however, the colonial system 
of Spain ^ Jiad taken a fahse bias. The colonial establish- 
ments wore regarded solely as a source of profit to the 
conquerors. There was no question of real self-government 
or liberty of trad(‘. A recent writer - has thus described 
the Sj)anish syst(‘m of administration in the centuries 
which followed: “All tlie laws, the control of trade, 
commerce, agriculture, finance, taxation, flic foundation 
of municipalities, the management of the natives, and the 
regulation of religion w^ere made in the mother country, 
and sent to the colonies witli the expectation that the 
colonics would adapt tlicmselves to tli(i laws. Nor did 
the decrees of the. C!rown and its agencies stop here, but the 
home bureau organized the colonial government, local and 
central. The ofiicers and rulers ^vere natives of Spain 
sent out to rule their distant dependencies. During the 
Spanish domination in America nearly all the important 
oflices of the state and Church had bee'n filled by Spaniards. 

*Thc presidents and judges of the courts were from Spain. 
There were eighteen Americans out of 672 viccroys,capta ins- 
general, and governors; and 105 native bishops out of 
706 who ruled in tlu* colonies. The syvStcm of officialism 
continued in all of the colonial possessions of Spain to the 
close of the present [the nineteenth] century.” In matters 
of tj’ade and industry the Spanish colonies were under the 
most stringent regulation. They could trade 'with no 
other country but S/»ain itself,* and even then only through 
the organization known as the Casa de Contratacion, which 
held a monopoly. That sucK a system contained in itself 
the seeds of its own ruin, is only tc^o evident. The revolt 

^ Seo Zimmermann. Die Evropaischen Kolonien^ Vol. I. (1896). 

• Profoasior Blackmar, U.S. Bureau of Statistics Publication, Colonial 
A flmi n ifitratioTf (1901) * •- 
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of the Spanish colonies and the establishment of their 
independence in the early part of the nineteenth century 
were the natural outcome of such a vicious and short- 
sighted colonia] policy. 

4. Colc^nial policy of England and France in the 
seventeenth and eighteenth centuries. Although Eng- 
land and France ^\cre early in tlie fieUl with voyages of 
exploration (Cabot, 1497, Cartier, 1534), the establishment 
of their American colonies belongs to the seventeenth ’ 
century. With Champlain’s permanent settlement on the 
St. Lawrence (1608), and the landing of the Pilgrim Fathers 
(1G20), the beginnings were laid of New France and New 
England. From th^ grant, of the charter to tlio Virginia 
Compare, ICOG, dates the commencement of the plantation 
colcmies of the Soiilli. 'riiat the English colonies grew' and 
flourished on the Atlantic, is to be attributed to the good 
fortune of the English government, r.ather than to its 
political foresight. The sterling qualities of the colonists 
themselves, animated by the liigh purpe^se of religious 
refugees, or ])y t*hc daring of adventurers, had nuu^h to do 
with thei^ success. It w'as through the neglect, and not 
by the policy, of the home government, that the colonists 
acquired their political right of self-government. The 
charter granted to the Massachusetts Bay Company in 
1629 was intended by the government as a sort of com- 
mercial instrument for the conduct and governance of a 
trading company. It was the •emigration of the officers 
and the company itself to tjie shores^ of America which 
converted it into a political constitution. In the seven- 
teenth century the English in general did not dream of th*e 
magnititde of the colonial era jure which lay within* their 
reach. In this their colonial policy was ^arply contrasted 
with that of France. The French government early 
recognized the possibilities of American colonization ; 
they realizt^ the value of the St. Lawrence and the 
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Mississippi as opening the way to the interior of the continent^ 
and planned a vast colonial empire which should encircle 
the narrow English settlement of the Atlantic seaboard. 
The P^nglish government in the seventeenth century gave 
little or no help to its dependencies; the F'i;ench were 
ready from the first with money and ships to be used in 
the upbuilding of New France. It has been part of the 
irony of history that the magnificent empire thus planned 
by tlie French should have passed by the fi^rtune of war 
into the liands of the British Crown. 

But before the close of the seventeenth century, the 
American eohmu'S, from their growth in jiopulation and 
the devo1o[)ment of their resources, began to assume a 
new imf>ortanee. The colonial trade offered a harvest to 
the merchants of the mother country, and supplied a new 
bone of contention to vex the long-standing quarrels of 
p}ngland and France. Indifferent os tlie British govern- 
ment had been to the political jiosition of its earlier colonists, 
it adopted., in reference to the growing trade of the colonies, 
a policy much resembling that of Sjjain.* So too did the 
P^rench, wliosc colonial scliemes iueludcd, of Qourse, the 
profit to be derived by the mother country from tlie natural 
weidth of its possessions. Already in the reign of Charles II 
the Navigation Acts ^ had placed restrictions on colonial 
commerce. By tlie first of these (1600) foreign ships were 
forbidden to trade Avifli the colonies. All colonial sugar, 
tobacco, cotton, indigo, add other enumerated articles were 
to be sent only to Phi gland., or to an Phiglish possession; 
nor could foreigners become merchants in an English 
dolonv. A new Act of 1663 kept out all ships that had 
been* built in foreign countries. An Act of 166f obliged 

^ For the contents^ of tho Navipation Acta and a criticism of British 
colonial policy involved, the student may consult Egerton, Hi^hort Jfistoty 
of Hnit.'ih Cnfojiial Po/jVy, a i,x’.ally admirable work. • 



COIONTAL GOJ^ERNMENT 261 

European goods, even if placed in English ships, to be 
first landed in England ])efore being exported to the 
colonies. Finally, an Act of 1672 made goods passing from 
colony to colony liable to whatever customs duties they 
would havejnciirred if brought into England. These are 
the famous Navigation Acts which formed the basis of the 
English colonial policy of the eighteenth century. It was 
necessary indeed to inculify them by making eoncessions to 
the cdlonists where they Ijccame too burdensome. The 
trade in wine and fish betAvecn Portugal and New England 
was made an exception. On the other hand, the Acts were 
reinforced by a number of statutes in the early part of the 
eighteenth century. Such a commercial code, if ai)plied 
to a modern colony, would appear monstrous. It can, 
however, be said in chdenee of the Acts, that they helped 
to encourage the growth of British and colonial shippijig, 
and thus contributed to the national defence of both the 
mother country and tlio colonies. Nor did the restrictions 
laid upon trade jutss severely upon the colonies as might 
be imagined. Evulsion of the law's was notorious, and in 
any case tke natural direction of commerce was to the 
British Isles. Less defence can be found for the i>olicy of 
Great Britain in legislating in the eighteenth century against 
colonial mamifactnros. “ The creating of manufactures in 
the colonies,” ran a resolution of the British House of 
Commons in 1710, “tends to lessen their dependence on 
Great Britain.” In accordance \?ith this, a statute of that 
year, fortunately applied only in part, forbade all forms of 
iron manufacture in the American colonies. Indeed, when 
all is said, the wdiole code of commercial and industrial' 
regulation must be considered as the outcome of the iii- 
veterat-e European habit bf viewing colonial establish nien?s 
as a source of mercantile profit. ‘‘ The deliberate selfish- 
ness of'English commercial legislation,” says Mr. Lecky, 
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was digging a chasm between the mother country and 
her colonies, which Jiiust inevitably, when the latter had 
become sutliciently strong, lead to separation.” ^ 

5. Tho American Revolution. The quarrel between 
England and her American colonics whicli ended finally in 
independence, is the most important fact in the evolution 
of colonial government. It showed to the world the 
elementary fact of colonial administration, that no civilized 
cohmy of size and increasing population can be kept in a 
state of permanent [)olitical tutelage. It led England to 
ado])t, not immediately, but ultimately, the policy of 
colonial autonomy. What had previously been done 
through n(*glect was now sanctioned by the teaching of 
experience. Yet, as in every quarrel, there were certainly 
two sides to the qiiestion. On the one side was the righteous 
pr<)tt‘.st of a free piiople against political dictation, against 
that “ taxation without representation,” the very sound of 
which is repugnant to Anglo-Saxon ears ; on tho other side 
were pressing needs of imperial dctonce.- The patriotism 
of national historians has long obscured the one or the 
other of the two aides of the controversy ; it fs only after 
a lapse of a century and a half that a clearer vision 
is becoming possible. That the American resistance to 
imperial taxation in the form in whicli it came to them 
was justified, seems beyond a doubt. But the colonies 
were equally wrong in adopting towardvS the vexed ques- 
tion of imperial finance \he selfish inertia of indifference. 
Unkindly critics Jiave not scmpled to say that it was not 
‘‘ taxation without representation ” that they resented, 

‘but taxation in any form and by any authority. The 

^ * 

^ * W. E. H. Leckv, History of Enyla-nh in the Eighkmth Century, Vol. 
III., chap. xii. i 

* The English side of the controversy is to be found in Lecky, History 
of England in the Eighteenth Century, vol. III., chap, xii.; and Ecerton, 
Short Ilisiivry of BrUish Colonial Policy, bk. ii. {•passim). See Sir 
G. Trevelyan, The. American (1909), Vol. I. 
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strain on the imperial treasury of protecting British sub- 
jects, both home and colonial, against foreign powers had 
been great. The successive wars against France — King 
William’s War (lC)89-97), Queen Anne’s War (1702-13)» 
King George’s War (1744-48), and the French War (1755- 
63), to give them the names by wljich they were known to 
the colonists— had increased the national debt at an alarm- 
ing rate. Amoimting in 1702 to a little over twelve and 
a half million pounds, it stood at over one hundred and 
thirty- two millions at the Peace of Paris (I7t)3). Much of 
this had been spent in dcdencc of the American possessions. 
The colonies indeed had contributed, in separate fashion 
and in unequal proportion, both mon(^y and men to aid 
the British arms in America. Tt was a colonial expedition 
that captured Louisburg in 1715, the money thus spent 
being partly reimbursed by a. parliamentary grant from 
Great Britain. But colonial contributions for defence 
were irregular and unequal. The colonies removed from 
the scene of innnedialc danger were inclined to shirk 
responsibility altogcth«r. During King Ueorgci’s War the 
New York Assembly proved quite intractable. At first 
they would •do nothing for defence; later they contributed 
money sparingly for the Jjouisburg expedition, but would 
send no men. New Jersey was an inveterate delinquent. 
Sheltered by the adjacent colonics from the actual ravages 
of frontier warfare, she was never ready to make adequate 
contribution towards the comn]j,on defence. In Queen 
Anne’s War the Assembly struggled hard to prevent the 
raising of a military force, and* was onlyiorced into doing 
so by the packing of the house. Contributions were made 
to King George’s War, but in the great final struggle of 
the French War New Jersey remained culpably inactive.^ 
These were not isolated instances, but wgre characteristic 

' See L^dge, Short History of the English Colonies in Aniericat chap, 
xiv. • * ' 
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of the difficulty of obtaining joint action from the colonial 
govermiicnts. ]\lr. Lecky thus describes the situation : 
“In order to raise the money for the support of the 
Anierican army it was necessary to have the assent of no 
less than seventeen colonial assemblies. The hopelessness 
of attempting to fulfil these conditions was vc^ry manifest. 
If in the agonic^s of a groat war it had been found impossible 
to induce the colonies to act together; if the Southern 
colonies long refused to assist the Northern ones in their 
struggle against France ])ccausc they wore far from the 
danger; if South Carolina, when reluctantly raising troops 
for the war, stipxilated that tluw should act only within 
their own province; if New England would give little or 
no assistance while tlie Indians were carrying desolation 
over Virginia and Pennsylvania, what chance was there 
that all these colonics would agree in time of peace to 
propose uniform and jnoportionatc taxation on them- 
selves in support of an English army ? The financial 
diiliculty to be fait d was thus an actual one, though 
aggraN\ated by the mistaken policy of the British Crown. 
The colonies and the mother country had reached an 
impasse; further continuaiice on the existing basis was 
no longer jjossiblo; the only solution could have been 
found in a joint revision of inter -imperial relations; this 
the dull stupidity of the English administration and the 
wilful inertia and mutual jealousies of the colonies rendered 
impossible.^ It is of iipportance properly to appreciate 
the historic situation thus created; for the relative x^olitical 
situation of Great Britain and her colonies has reproduced 
itself in the present ccntiury, and as yet no final solution 
of the problem has been found. ^ 

' ^ The rejection of the scheme of the Albany 0011^1*688(1764), rejected 
by botli mother chantry and colonies; tho recognition by various 
colonial governors of insight, of the need of union and joint taEatiou; 
Governor FowiiaU’s jiroposition of an imperial customs unioU— may bo 
reckoned among the signs of tho times*; « 



COLONIAL GOVERNMENT 265 

t 

6. Alteration of British colonial policy in the nine- 
teenth century ; establishment of self-government. 

In wliat has been said above it is not meant to imply that 
the system of self-government in t lie colonics was established 
at once alter tlie American I'evoliition. Indeed, for tlie 
time being?’, tlio case was rather the contrary. The King 
and his ministers, attributing the disaster of their colonial 
system to the licence allowed to the ctilonial assemblies, 
were, inclined to tighten their gri]> upon their remaining 
dependencies. The Quebec Act of 1774 established royal 
government in C7mada with no elective assembly, but 
only a council nominated by tlu‘ Crown. Even under 
Pitt’s Constitutional Act of 1701 the measure of lilieriy 
granted to the Canadians, and intended to re^^a^d the 
allegiance of the Loyalists, consisted only in tlic rigid to 
elect die members of the lower house in each of two pro- 
vinces. The Governor, tlie executive council, and the 
legislative council, or .u})per lioiise, were all appointed by 
the Crown. Tlie same is true of the otluir North American 
colonies. Tliose ,thac already had partial self-government 
(as Nova Scotia, Barbados, Jamaica, Biirnuidn) were not 
deprived of it, but those newly acquired (Trinidad, etc.) ' 
were kept under Crown government. Cape ('olony, 
definitely ceded in 1815, remained under military govern- 
ment till 1835. Even then the civil government establisluid 
was a nominated, and not an elective one. Self-government 
being out of tlie question in a ji^mal settlement, Australia 
remained long in direct dependence on tlie C'rown. But 
the lessor taught by the American Re\«o]ution had never- 
theless been elfective. As the new colonies grew iij 
population and importance, the opinion gained strength 
that both justice and jexpediency demanded that thj^y 
should administer their own affaiis. Ewn on commercial 
principles it was thought that colonial liberty was more 
profitable than colonial bondage. The doctrines of the 
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political economists which became in the middle of the 
century the o/ficial creed of the English government, 
brought about the establishment of free trade (1846) and 
the repeal of what was left of the Navigation Acts (1849). 
Already before this the serious rebellion in Canada (1867) 
and Lord Durham’s report, strongly recomm<!liding the 
establishment of responsible government, had called public 
attention to dangers of the existing system. The Act of 
Union of 1840, joining Upper and Lower Canada into one, 
introduced as its sequel the principle of parliamentary 
self-government.^ Before the end of the Jiext decade the 
same “enfranchisement” was extended to the other 
provinces of British North America (Nova Scotia and 
New Briins\vi(‘k, 1848, Prince Edward Island, 1851, and 
Newfoundland, 1855), and to all tlio other colonies in a 
position to receive it.- 

It is interesting and instructive to observe the attitude 
adopted in England towards the cedonies at the time of 
the grant of self-government, and in the period immedi- 
ately following. In the first place, t^o great (jucstions of 
paramount interest in the colonial policy td the present 
day were left entirely out of sight — the tariff relations of 
tlie colonies with the mother couulry, and the question of 
imperial defence. That the tariff should have passed 
unconsidered was entirely to be expected in the light of 
the ideus then prevalent; indeed the question seemed to 
have settled itself in the course of nature, and the opti- 
mistic free-traders of the middle of the century took it for 
granted that taril^ barriers '\vere soon destined to dis- 
appear the world over. It seemed umieccssary, therefore, 

^ Sep in tliis connection J. L. Morrison, Britiah Svpremacy and Canadian 
Sc]f-Cov€rnnH^rit ( 1919 ). 

Mew Zenlnnd ivcci\etl resjionsiblo government by an Act of 1862 
ns iiUcrui'(‘tcii in 185^; Kew Suiitli M'ulea and Victoria, 1866; South 
Australia and Tasmani.a, 1856; Queeuslnnd, 1859; Cape Colony, 1872; 
Western Australia, 189U; Natal, 1893; Transvaal, 1906; Orange River 
Colon}’’, 190T. 
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to stipulate for free trade or any form of customs union 
between tbe United Kingdom and its dependencies. The 
other problem, that of imperial dcfejice, was also j>asscd 
over ; perhaps by virtue of the very difficulty of its solu- 
tion, perhajis as a result of the sanguine hopes that had 
been fostefcd in <h(‘ peace era. The policy ndopte<l was 
not every-where ajiproved. Disraeli, sjieaking in 1872, 
and foreseeing with characteristic prescience the rlifficulties 
that, iriust arise, pioiiounccd it a mistake. Self-goveru- , 
ment,^’ lie said, ought to have been conceded as part of 
a great policy of inn)erial consolidation. It. ought to have 
been accompanied by an imjierial tariff . . . find by a 
military code which should have precisely defined the 
means and the responsibilities by which the colonies should 
be defended, and by which, if necessary, this country 
eliould call for aid from the colonies themselves.’' 

But the real secret of the willingness of the English 
people to leave the government of the colonies in tlu^ Juuids 
of the colonists themselves lay in the new view that was 
becoming cnrreijt as' to the “manifest destiny’’ of the 
British colonies.^ The example of the rise and progress 
of the United States seemed to point towards thi'- inevitable 
future of all great depcndeucies inhabitcil by an enlightened 
and increasing population. Independence seemed only a 
question of time, and the duty of tlie motlier country was 
to give the colonies a sound jiolitical education in the 
methods of responsible govornnu^nt, and when the destined 
hour came, to let them depart in jieacc. The views of the 
“ little {Inglanders ” of the Manchester school of econo- 
mists, averse to large military and naval expenditurcj?, 
cosmopolitan in their sympathies and sanguine in, their 
hopes of the commercial unity of the world, powcrfujly 
Btimulated public feeling in this direction. It is astonish- 

^ Por'interesting details in thia connection, sec B. flolland, Imptrium 
ei hiberias {IWi). 
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ing at the present date to look back on the opinion then 
prcvalonf.. Sir F. Eogers (afterwards Lord Blachford), 
who for eleven years was j>(‘rnianent Under- Secretary for 
the Colonies (18C0-71), wrote at a later date (1885) of the 
views he held in the following terms : “ I had always 
believed — and the belief has so far confirmed^ and con- 
solidated itself tliat I can hardly realize the possibility of 
any one s(‘Tiously thinking tlie contrary — that the destiny 
of oiir colonies is independence : and that in this poii^t of 
view tlie function of the Colonial Ollice is to secure that 
our connection, while it lasts, shall be as ynofitablc to both 
parties, and our separation, when it comes, as amicable 
as possible.” Such views were only too common in the 
period of colonial history from 1810 to 1880. Mr. E. J. 
Payne, in liis Ilistori/ of Euroj)can Colonies (1877), designed 
as an oducaf ional work for English schools, wrote : “ Canada 
and Victoria are bound to England l)y a tie so slight that 
its ru]jiure would not at all be dreaded ; and such a rupture 
would hardly be felt whenever it hapjxmed.” Great 
indeed is the contravst between such ci point of view and 
Mie sentiments now entertained, both in Great Britain and 
the colonies, of the relations of the dependencres to the 
mother eountry. But before considering the new im- 
perialism and its jiolitical consequences, it will be best to 
pass briefly in review the varied systems of government at 
present obtaining in the colonial possessions of the United 
Kingdom. 

7, Present British system of colonial administra- 
tion. . First let ms consider the general principle which 
arc adopted in the management of the British colonial 
possessions. Some persons indeed might deny that there 
are any general principles involved; for it is contrary to 
the spirit of Britislj institutions to act on a formal and pre- 
conceived plan, and the method adopted is rather an habitual 
way of doing things, based on the teaching of experience, 
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than a scientific and complete s3^stem of administration. 
The British system, if the word may be allowed, recognizes 
no absolute right of self-government. It aims, in the W'ords 
of Earl Grcy,^ to allow “ the inhabitants to govern them- 
selves when sutficiently civilized to do so with advantage ” 
and, wher& this is not the rase, to p^o^'ide “ a just and 
impartial ^administration of those colonies of which the 
population is too ignorant and unonUghteiied to manage 
its pwn afiairs.” it is recognized therefore that the 
government adojited in each colony must be in accord 
with the particular conditions presented, must vary 
according to the race, character, and number of the popu- 
lation, th(Mr degree of enlightenment, the extent of the 
territor)", and (ns in tlie case of Gibraltar) with the possible 
military imjiortance of the jdace for tlie defence of the 
Empire. Within tlu^se limits the jiriiuaple obtiiins that a 
colonial community of which the great majority is made up 
of civilized whites slwll be. granted llie fullest autonomy; 
while to the other colonies shall be extended sucli a measure 
of self-gov(‘rmntmt 5s their circumstances sec'ni rightly to 
demand. ^The principle of political training for future 
self-government, as is seen in the case of the (dected 
municipal bodies in India, is also recognized. In the case 
of every colony, however, the Crown retains a certain power 
of control ; tlie Governor, or executive head of the colony, 
sometimes nominal, sometimes actual, is the nominee of 
the Crown ; the Crown reserves veto on all colonial legis- 
lation; the final court of appeal for colonial cases is the 
judicial ^committee of the Privy Council. 

Though resting on this general plan, the governments of 
the British colonies present the greatest range of diyersity 
in the details of their political constitution. Variyus 
classifications have been offered, of w'hich the most satis- 
factory seems to be the separation first of all into three 
• ^ Lord Grey, Vo/owml PoWey (1853). 
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classes — the Crown colonies, the represen tiitive colonies, 
the res})onsibIe colonieH. The Crown colonies are those 
which hav«‘ no self-government; the representative colonies 
are tliose which have partial self-government ; the respon- 
sibhi colonies are those which have complete self-govern- 
ment. These three divisions may be taken to in^licate, not 
only the classification of the dependencies at any. particular 
time, but also the stages through which a British colony 
passes in the upward progress. Canada, as has been seen, 
w^as a Ch’ow’u colony from its conquest until 1791, a repre- 
sentative colony until the Act of ISdO, and since then a 
responsible colony. 

In the first of those divisions, the Crown colonics (with 
which alsc» tlui various protectorates are to be included), 
are comprised all those dependencies wliose governing 
officials are all nominated by the (h‘own. The list includes 
the Straits Settlements, Hong Kong, Fiji, Trinidad, Sierra 
Lcoiic, Honduras, Gibraltar, St. llekuia, and many other 
places. Within the group, however, various degrees of 
de}Kmdence on the home govornmenC are found. In the 
^)laces of great military and naval importance (jGibraltar, 
St. Helena), and in dependencies containing but few white 
people, the control of the (Town is complete ; the nominated 
officials are a])pointed directly by the homo government, 
and sent out to the colony. In Gibraltar the whole legisla- 
tive and executive authority is vested in the Commander- 
in-(Jhief, who is also Governor. In other possessions, 
representing a higher stage of colonial evolution, and 
which contain a cosisiderable element of white, oi; at least 
of educated native inhabitants, the control of the Crown is 
less dq-ect. In British Honduras, for example, the adminis- 
tration (1920) is conducted by a gorernor with a nominated 
executive council of six luemhers, and a legislative council 
consisting of five official and seven unoflicial members. 
The govefnment of Hong Kong approaches still more 
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nearly to being representative. The Governor has as his 
executive council a nominated body of eight members, 
six of whom (the secretary, the officer commanding the 
troops, the treasurer, the attoincy-general, the secretary 
for Chinese a Hairs, and the director of public works) hold 
their posittons cx officio. There is, in addition, a legislative 
council composed of the same ex~offino members together 
with the captain-superintendent of police and six unoflieial 
menibeTS™four ap])ointed by the Crown (two of tliesc being 
Chinese), one nominated by the Chamber of Commerce, 
and one by the local justices of the pt-aeo. Such a body, 
it will be observed, stops just short of the principle 
of popular election. The details here given arc not of 
importance in themselves, but are intended to sliow' the 
careful grading of the British colonial government. 

The representative colonies arc those in whose govern- 
ment the principle of election lias been introduced, without, 
how^ever, being allowed to predcuninato. To this class 
belong Ceylon, Jan)aica, Mauritius, the Bahamas, Bar- 
bados, British .GuiiTna, Bermuda, etc. Hcto agai?i two 
degrees of relative dependence juay be distinguishecl. In 
some of them (as Mauritius and Jamai('a) tlu^ legislature 
consists of a single body, a part of whose inemlxas are 
nominated and the rest elected; in others (as Barbados) 
the legislature consists of two houses, one entire house 
being elected by the people. But in all tlie representative 
systems the officers of the cx<^utive arc nominated, and 
the parliamentary system of government docs not obtain. 
The legielature (Council of Government) of Mauritius, made 
up of the Governor, eight ex-officio members, wdth nine 
nominffted by the Governor and ten elc(‘ted riieml)ers, is 
typical of the first clast;. Barbados illustrates the second 
and more advanced type; it has a biwmeral legislature, 
the upper house (Legislative Council) composed of nine 
members rmminated by •the Crown, and the* lower, or 
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House of Assembly (twenty-four members), being elected 
aimiially by the people. 

At the apex of the system stand the really self-governing, 
the responsible colonies, whose governments are modelled 
on <-hat of the United Kingdom itself. These include 
Canada, Ntiwfoundlaiid, Australia (now federated), New 
Zealand, and the Union of Soutli Africa. The* last-men- 
tioned government was constituted under the South Africa 
Act of 1909, and includ<‘s the provinces of the Cape of Good 
Hope, Natal, the Transvaal, and the Orange Free State.^ 
The eomhination thus formed is not a federation, but is 
unitary in structure. The responsible colonies enjoy a 
virtual independence. Tlieir governments have been 
created, as alreaily seen in the case of Canada and Australia, 
by statuti‘s of th('- Britisli Parliament whieli are practically 
e(piivale7)t to written constitutions. Witli the exception 
of the nominal ion of the (tovenkn:- General (or Governor, as 
the case may l)e), the reservatioii of Ufo power of disallowing 
colonial statutes, and the retention of the judicial cbni- 
Tiiittec of the Privy Council as the final court of appeal, 
"^the home gov(‘rnment withdraws from any internal con- 
trol of the self-go Aiming colonies. It must, liowever, be 
distinctly uuderstood that in point of law this self-efface- 
ment of the imperial government is only operative at the 
pl(‘asure of Parliament. The claim has indeed been raised 
in Canada tliat the grant to the Dominion Parliament 
of “exclusive legislative , authority over the matters 
enumerated in tlie British North America Act was ex- 
clusive ” of the authority of the Imperial Parliameat itself. 
Such a contention is at variance with the very basis of the 
Britisti constitution, and cannot for a moment be accepted, 
unless and until a statute o< Parliament allows it, 

f 

‘ Note that the older designation “ Orange Free State name 

for fort 5 ^-siK years of the independent re]mblic), which had been altered 
to “ Orange Kiver Colony " after the Sotith African War,*i8 restored. 
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neither the Crown nor any other authority in the mother 
country has any power over the colonies beyond that 
reserved in the constituent Acts. 

These colonies are thus lett free to manage tlieir own 
internal ooncerns. This includes the very important 
privilege ^)f making their own tariff. All of the autono- 
mous colonies have availed themselves of this, and have 
erected jirotcctive tarilTs against the trade of the mother 
country. Jt is triu that a system of preferential duties^ 
in favour of Groat Britain (Ijeginning witli the Canadian 
Tariff of 1807) has been established in the Dominions. But 
it was long the case that the colonial tariffs ])laced Briiisli 
goods ill the same position as those of a foreign country. 
The colonies have not the power to conclude treaties with 
foreign states, but it has been the custom of Great Britain, 
in negotiating treaties affecting inmiediutely tlio greater 
colonies, to give a ready hearing to the wishes of Iut colonial 
subjects. It is ai^ understanding, or even maxim, of the 
policy governing the relations between Kngland and the 
Canadian Doiuinioti,” wrede the late Sir John Bourinot, 
a leading authority on the government of Canada, “ tjiat 
Canadian representatives shall be chosen and clothed with 
all necessary authority by the Queen in council to arrange 
treaties immediately affecting Canada, and all sucli Ireatiea 
must be ratified by the Canadian Parliament.” The form 
of government prevalent in the responsible colonies is 
virtually the same as in England, except that the existence 
of the constituent statutes introduces everywhere the 
principle of constitutional •limitation^ analogous to what 
is found in the United States. The Governor exercises a 
nominal authority similar to that of the Crown. The real ^ 
executive is the Prime Minister and his cabinef, whose 
tenure of powder is dependent upon the continued support of 
the majority of the lower house. The Canadian Senate is a 
nominated body of limited members, but the nominations 
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are made on the advice o! the mioistry, and not, asr 
in the repreaentativo colonial couneik, at the pleasure o£ 
the (Jrown. The same is true of the legislative couucils 
of New Zealand and Newfoundland. The upper house 
of Australia is elective, and the Senate of South Africa 
partially so.^ ' 

India, whose conditions are altogether unique, stands 
apart from the rest of the British (‘olonial system. Here 
a vast population, numbering well over three hundred 
million, and presenting the widest varieties of racial 
cliaracter, customs, and creeds, are more or less under 
the control of the United Kingdom. About seventy 
million of these are found in the semi-independent native 
states, the rest fall under the govornraent of what is tech- 
nically called British India. The government of India is 
divided botv/eon the home authorities, the central govern- 
ment in India, and tlio subordinate or provincial govern- 
ments. At the head of the home govQfnrnent is the Crown, 
acting through the Secretary of State for India. With 
this secretary is adjoined a special council composed for the 
KiO|it part of former residents in India, appointed for seven 
years, and not eligible to sit in Parliament. The expendi- 
ture of the Indian revenue must be sanctioned by the 
secretary and a majority of the council. All other business 
done in the United Kingdom in reference to India is con- 
ducted by means of the coimcil, but in some matters of a 
diplomatic character, as in dealings with native states, 
the secretary may act alone!^ In India itself, the supreme 
executive power lies^ in the GoVernor-General, or Viceroy, 
who is appointed by the Crown. He has an executive 
council, which includes the Commander-in-Chief and the 
highest ’officials. For legislative pw'poses, the council is 
inerfased by other members appointed by the Viceroy or 

^ An admirable account of the government of South Africa 18 found 
in R, H, Brandt The Umon of Somh AfncaK{ld09)* « 
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-elected under the Indian Councils Act of The pro- 

^vincial governments," under governors (appointed by the 
Crown) or lieutenant-governors (appointed by the Governor- 
General) or chief commissioners (appointed by the Qovernor- 
' General in council) assisted by councils, are similar in con- 
^Btruction to the central government. The legislative 
councils'*' of the province, like the legislativ^e council of 
India, contain a minority clement of elected members. 
Ther§ is thus os yet but little attempt at self-government 
in either the central or provincial administration of British 
India. In the municipal governments, by virtue of Acts 
'of Parbament (1883-84), the elective principle has been 
introduced. Over the native states Britain exercises a 
varying degree of control. They contain no British offi- 
cials, except an advisory resident; they raise their own 
armies. But they can hold no diplomatic intercourse 
with one another or with the outside world, and have no 
right to make war oi peace. Britain also reserves the 
penalty of dethronement as a punitive power over the 
native princes. • 

8. Imperial federation. The question of greatest 
interest in connection with the large self-governing colonies 
of Great Britain is their political future. The idea of 
their manifest destiny ’’ as independent states, prevalent 
fifty years ago, receded into the background in the closing 
years of the nineteenth century. New forces came into 
play. The economic expansion, of the great industrial 
states demanded constantly new markets and new control 
of raw mi^torials. A wave of imperialism ” swept over 
Europe. Africa was partitioned among the Great Powers, 
l^arge parts of Asia were brought directly or indii^ctly 
under European control The doctrine of the “ whit^ 
man^s burden,” to some a creed and others a cloak, 
became fthe word of the hour. The day of large empires 
replaced the dream of a world of little communities always 
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at peace. The disniption of the British Empire would 
have meant the downfall of Great Britain. 

Under such circumstances the current of British public 
opinion turned. The permanent unity of the Empire 
appeared now as the supreme goal. The end to be attained 
was clear, but the means obscure. The esteUlishment of 
the Imperial Federation League (1884) and its.vdSe initial 
success marks the opening of an era. The League ad- 
vocated a pan-imperial parliament and unified imperial 
defence. But this meant pan-imperial taxes. The colonies 
would have none of them, and the League expired (1893), 
Meantime in indirect ways tli^e existing imperial union was 
strengthened. The Colonial Conferences'^ (1887, 1897, 
etc.) developed from irregular pageantry into something 
aj)proaching a Council of Empire. The name Jmperigl^ 
Conference was adopted (1907) and the meetings made 
regular. Australia and New Zealand subsidized an Aus- 
tralasian squadron of the British Navy. But the growing 
feeling of a distinctive national life in each of the greater 
^ colonics precluded anything like re-i\]b8orption of the 
Dominions into the British system. The incres^ing danger 
of a war with Germany quickened the movement. Two 
distinct currents of opinion, more or less divergent, though 
both moving toward permanent unity, became apparent. 
Some people advocated the deliberate institution of a 
federal imperial representative government with a corre* 
spending degradation qjf the existing governments of 
Great Britain and the Dominions. It was urged that this 
would produce ar maximum of defensive strength and a 
true guarantee of permanent union.® Others claimed that 
such, a union was contrary to the spirit of the •Empire. 
TJhey proposed that the Empire Sshould be viewed hence- 

f 

* For a complete history, see R. Jobb, The Imperial Conferttj^ (ISll). 

* For this Mhole project, see L. Curtis, The Problem of ihe Commott^ 

( 1910 ). • • 
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forth as a united group of “ nations in alliance ” acting 
together in war and working together in peace, but always 
on a basis of voluntary co-operation. The havoc that such 
a doctrine made of legal theories of sovereignty and of the 
formal basis of British rule was presumed to bo offset by 
the fact that it corresponded to what was really taking 
place. 

The events of the war have entirely changed the outlook. 
All .proposals for formal federation, for a supreme par- ' 
liament, and for pan-imperial taxes are drifting into the 
background of academic discussion. The argument that 
formal union is necessary for defence is now met by the 
fact that defence was carried on without union. The 
admission of the Dominions to membershii) in the League 
of Nations invested them with a peculiar status in which 
they seemed to be independent in all but name and form. 
At the same time the increasing realization throughout all 
British countries of the strong element of stability offered 
in a troubled world by union under the Crown, rules out of 
disem^sion all qiv?stidn of the establishment of independence 
in the republican form. 

0. Recent colonial expansion of European states. 

But it is now necessary to describe in some detail colonial 
expansion in recent times of the other great states of 
Europe, and the methods they have adopted in the ad- 
ministration of their dependencies. Since the year 1880 
the territoHal area claimed by^^the Great Powers as their 
dependencies has vastly increased. The available parts of 
Asia, and the xmclaimed islands of the* Pacific, have fallen 
into European hands; the largest prey has been found in 
the coiffcinent of Africa, which has practically been parcelled 
out among the great ’states. France, which had cegn- 
menced the conquest of Algiers as early as 1830, has 
extended its possessions in North Africa, and at the opening 
^ ^ in tffis connection R, Jebb, The Britannic (Question (1913), 
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of the Great War held not only all Algeria, but Tunis,, the 
Sahara, Wadai, S6n4gal, French Guinea, the Ivory Coast, 
Dahomey, French Congo, etc. This territory includes 
nearly all of the desert, the larger part of the valley of the 
Niger, and Central Africa north of the Congo. The island 
of Madagascar was seized in 1895. Franc3 has also 
(beginning in 1861) obtained a large part of Indo-China 
(forming the dependencies of Cochin China, Tonkin, 
Annam, and Cambodia). The French dependencies in- 
cluded in 1914 in all an area of about 4,000,000 square, 
miles, and a population of 44,600,000 people. As the 
larger part of this area is occupied by an uncivilized native 
population (in Madagascar, for example, there were in 1917 
some fifteen thousand French in a population of 3,546,264), 
it has remained to a great extent either under military 
government (as in Central Africa) or under appointed 
officials with military support (Madagascar, Indo-China). 
Where possible, however, in the older colonics of France, 
self-government is introduced; Martinique and Guada- 
loupe have each elected coimcils ; so to\) haji New Caledonia, 
in the south Pacific. Algeria is governed as part^of France, 
being divided into departments and represented in the 
Senate and in the Chamber of Deputies. Nowhere has 
more thought been directed to the theory of colonial 
government than in France, a large part of the theoretical 
literature of recent times on the subject being French, Iii 
spite of the fact that the piaintenance of the fihw colonial - 
system proves a heavy burden on the French exchequer, 
the dream of a colooial empire persists. It is cha:racteristio 
of the French people, that while the English still keep their 
vast colonial possessions unrepresented in the Parliament of 
the mother country, France has already adopted the prin- 
ciple of colonial trepresentation. Cochin China, French 
India (Pondicherry and four other towns), Guiana, and 
Senegal, eich elect one deputy;* Guadaloupe,*Martiniqtiei 
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and Reunion each elect two. These last three, as well as 
;Prench India, are represented by one senator each. 

K Under the terms of the Peace Treaty of 1919 the colonial 
^control of France was still further extended. Togoland 
i>and the Cameroons, formerly j)art of tlie German colonial 
r^empire, wefe divided between Great Britain and France. 

; At the time of the outbreak of the Great War the German 
,'Empire was in possession of a vast colonial domain. The 
^expansion of Germany, which began about 1884, had taken 
the form of establishing “ protectorates and spheres of 
influence,** rather than colonial establishments in the true 
"sense. The territory thus brought into dependence on the 
German Empire amounted to one million square miles. 
Most of it was in Africa, and was made up of Togoland, 
the Cameroons, German South-West Africa, German East 
Africa, etc. Germany possessed also the very valuable 
port of Kiau-chau (nominally leased from China) and a 
large part of the island of Papua, together with smaller 
islands in the Pacific. Tlie administration of tJiese terri- 
tories, carried oji bj imperial governors, commissioners, 
secretaries* etc., was similar to that of a British Crown 
colony of the primary t 3 rpe. There was scarcely any 
European population. Under the terms of the Treaty of 
Versailles in 1919 the German overseas dependencies 
were transferred to the control of various Great Powers. 
South-West Africa was placed under the Union of South 
, Africa; German East Africa dij^ided between the control 
of Belgium and Great Britain; Togoland and the Cam- 
eroons between that of France and Great Britain; the 
Pacific islands were placed under Great Britain and Japan, 
and Kiau-chau transferred to Japan. Italy also has 
established African dependencies (Eritrea, Italian Someji- 
^ land) whose general character and wh%se administration 
. are similar to those of Germany. The colonial possessions 
of the Netherlands, though not attributable to Che recent 
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European expansion, are of great wealth and importance. 
Their population outnumbers that of the mother country 
in the ratio of eight to one, although of the forty-seven 
million inhabitants less than one hundred thousand are 
white. The elective principle is nowhere in use. The 
Governor of the Dutch East Indies, the memoers of his 
assistant council, and the provincial “ residents ” and 
district “ controllers,*’ are all appointed officials. The 
administration of the colony, however, must be in accord 
with the principles laid down in a Dutch statute of 1854, 
for the ** government of Netherlands India.** 

^ 10. The dependencies of the United States. The 
most recent chapter in the history of colonial expansion is 
offered by the acquisition on the part of the United States 
of a number of dependent territories. The Hawaiian 
Islands, annexed in 1898, may be passed over; admitted 
to territorial status (1900) and having a government similar 
to that of the other territories of the United States, they 
are no*" ^ ^ -<^uKed upon as a dependency, j^ut the cast 5 ^ 

^ '.j uijterent with the islands acquired by ce^=5sion from Spain 
(1898), as the result of the Spanish -American IJ^ar (Porto 
Rico, the Philippines, Guam), and with TutuiLa, Manna, 
etc., in the Samoan group, annexed in 1899 at the request 
of their inhabitants. Porto Rico, under the Organic Act 
of April 12, 1900, was controlled by a governor and an 
executive council appointed by the President of the United 
States, and a legislature, which the lower house was 
elected by the people, while the upper house consisted of 
the executive council. Of this branch of the legislature, 
at least five, out of a total of eleven, had to be native of 
the island. The principle here adopted of forming a: 
legislative body by using on executive council containing, 
a number of nativap, resembles somewhat the system already ; 
d^cribed as used in the government of British India. A;^': 
still more libeml form of government was 
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to Act of 1917, under which the entire legislature (Senate 
tod House of Representatives) is elected by the people. 

J The government of the Philippine Islands has now passed 
Ihe constructive stage. For some time after the defeat 
bf Spain, and even after the formal cession of the islands, 
|he adxniniAration remained in the hands of the military 
tothorities.* This was superseded by civil government 
(July 1, 1901) vested in a commission of officials nominated 
fey the President. An Act of Congress (July 1902) vali- 
dated the creation of the civil government thus established 
and the exercise of power granted to it by executive order. 
The same Act contained a general bill of rights as a guarantee 
of individual liberty, and provided for the summons of an 
elected legislature after the pacification of the islands and 
the completion of a census. The executive government was 
put in the hands of a civil governor (designated later 
Governor-General) and seven commissioners (increased in 
1908 to eight), four being Americans and three Filipinos. 
All these officials were appointed by the President of the 
United States. The Commission acted also as an upper 
house, the h>wer consisting of an elected assembly. An Act 
of 1916 abolished the Philippine Commission and set up 
an elected Senate and House of Representatives. Under 
its provisions the Governor-General, a vice-governor and 
auditor, and a deputy auditor are appointed by the Presi- 
dent of the United States.^ 

The acquisition of the above dqi)endencies by the United 
States has occasioned in recent years a vast amount of 
discussion. It has been a matter of easnest debate as to 
whether the acquisition of such distant insular territory 
as the Philippines, peopled by races altogether alifn, in 
part uncivilized, and ii? part openly hostile, was eithi^r 
just, or profitable. Even the constituti 9 nahty of such a 

^ The Philippine Legislatare elects two Resident Coiundsaionera to 
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proceeding was widely denied. The last question lias been 
set at rest by the interpretation of the courts, and by th^ 
overwhelming force of accomplished fact. The plain truth 
is, that at the making of the constitution the acquisition 
of such territory as the Philippines was not considered/ 
either one way or the other. The result is, thdt in reality , 
the constitution has nothing to say about it.* But the 
convenient doctrine of implied powers has been made to 
meet the case. The question involving the keenest dis- 
cussion was that of the tariff. It was held by many that 
the provision of the Constitution that the tariff must be 
uniform throughout the United States prevented Congress 
from making a tariff barrier between the republic and its 
new dependencies. The Supreme Court, however, in the 
Insular Cases of 1901, has decided that this is not the case. 
As a consequence Congress is held to have complete power 
to establish between the United States and its dependencies, 
either free trade or a tariff system, *us it sees fit. 

It may be observed in conclusion, that the tendency of ' 
the United States in dealing with its dependencies has 
been to proceed further in the direction of popular govern- 
ment than English experience would warrant. It has been 
difficult for Americans, in whose minds the principle of 
popular govermnent has always assumed a more sharply 
theoretical form than is current with the English, tp 
reconcile themselves to the “ possession of a dependei^t 
community. Common sense has shown the impossibility ' 
of governing the Philippine Islands on the same plan as 
Massachusetts or . California. Yet the positive ^assertion ‘ 
of the Declaration of Independence that “all men are 
created equal,’* read a little awkwardly in connection 
the government of a group of ij^lands by a commissio]^ , 
sent to them from^ a distant country, and with the exclqinon ' 
of the unchristian tribes from its future governances - 
as usual, the brute force of circumstances proves t<w 
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, fot abstract theory, even wBen clothed with the historic 
: authority of the Declaration of Independence. 
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CHAPTER VII 

LOCAI. GOVERNMENT 

1. Local and central govern ment distingnislied. — 2. Areas of ^ocal 
government ; the United States, France, Kngland. — 3. Composition 
and powers of local governing bodies; the United States. — 4. Kng* 
land. — 6. Franco. — 0. Fruasia.--?. Local taxation; the property 
tax of the United States. — 8. Sj'stems of local taxation in pther 
countries. — 0. Reform of the American system. 

Local and central government distinguished. 

Hitherto, our discussion of the structure of government 
has been confined to the consideration of those governing 
bodies whose authority extends over the whole state. 
But in all but the very smallest communities these are 
not the sole organs of administration. There exists m 
^ addition a number of officials and official bodies whose 
functions extend only over a portion of the total territorial 
area of the state. These bodies, and the duties that they 
perform, are spoken of under the general designation of 
** local government.” Local government, therefore, will ^ 
refer to the operations of all township and county councils, ’ 
the governing bodies of municipalities, districts, etc. The 
common-sense meaning of the term is quite clear, but the 
definition of local and central government, in exact, precis^- 
form, is not so easy. For it ’is to be observed tjiat not 
all the governing bodies whose power extends only to a 
part of the state are to be classed as organs of local govern,*: 
ment; ‘^for otherwise this would iaclude the component 
parts of a federal state, which is contrary to the evidantf/ 
signification intended. The state authorities of New^Yorkj 
or Massachusetts are not organ's of local g^vernme^t^^V 
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;^oif does the distinction lie in the extent of territory 
covered, nor in the number of persons ruled over. The 
' rininicipal government of New York or Boston, or the 
j county council of Lancashire, exercises its authority 
a vastly greater number of people than the state of Nevada ; 
on the otBer hand, in extent of territory, the principality 
of Monaco, which occupies eight square miles, is not a local 
government at all, though far less in area than any French 
department. The difierence between local and central'* 
gpvernment is not therefore a matter of area or of 
population. 

The distinction lies partly in their relative constitutional 
positions, and partly in the respective nature of the public 
services performed. In regard to the first point, it is 
true of most independent states that the local government 
derives its powers from the central government, and 
holds them at the pleasure of the latter. This is the case, 
whether or not thereris a written constitution. In France 
and in Italy, each of which has a written constitution, 
the organization of 1;he local government is entirely imder 
the control of the central parliament. It is for this reason 
that we do not think of the Swiss cantons or the “states 
of the United States as organs of local government j for 
these component parts of a federal system are, within 
the sphere of their own competence, quite independent 
of the central federal authority. But the distinction thus 
made is not universally true. Jhough it applies to nearly 
all independent states, it is not the case with the organs 
of local# government (townships, county and municipal 
authorities) in the separate commonwealths of the United 
States? These certainly are organs of local goverpment, 

^ and yet to a great exteht they exist by virtue of the s1|ite 
constitution, and could not be jmt opt of existence at 
will of the state legislature. 
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The other point of distinction between local and centi^ 

government consists in the different nature of the serviit^' 
accomplished. This requires some further explanation* 
The various functions performed by the agencies of the 
state for the benefit of the citizens will roughly fall into, 
two classes. Some of them will be in the interest of the 
community generally, and the benefit thereby effected will 
not be assignable to any single part of the country. For 
example, the protection afforded by the army and mvy 
whereby foreign conquest is prevented, is a benefit shared 
by all the inhabitants alike. The same will be true of 
all the large class of public works, the advantage and 
purpose of which may be said to be national. There will 
also be a number of regulative fxmetions to be performed — 
the institution of the criminal law, the control of marriage 
and divorce, law regulating contracts, sales, etc,, all of 
which, to be effective, must be uniform. The whole class 
of functions thus indicated will properly fall within the 
province of the central government. But in addition to 
these, there are other state activities (for it must be recol- 

* lected that both local and central government form a 
part of the organization of the state) of quite a different 
character. Here the benefit to be conferred only affects 
a small portion of the community, and is obviously assign- 
able to a particular area. The lighting of a town, the 
erection of a bridge over a country road, the establish- 
ment of a street-car system, are matters of this sort* » 
Here it seems reasonablo'‘ that the advantage, the cost, 
and the control of the enterprise should be looh;pd upon 
as solely the concern of those who are affected by it. 

Such, then, is the general distinction between the* duties;, 
of ^central and local government,. The public setvic^^; 
of the latter will be found on examination to refer maihly/ 
to the maintenance of schools, hospitals, asylums, bridgeSi^ ^ 
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^r<tocla, parks, etc., and the management of local public 
utilities, such as lighting plants, transportation systems. 
The activities of local government are thus concerned 
mainly with real property in various forms ; it represents 
the collective activity of the citizens directed towards 
the creation and control of such tangible utilities (roads, 
bridges, Water supply) as are of general benefit in their 
particular area, and indivisible among the separate citizens. ^ 
The* services thus performed may bo better understood by 
contrasting them with such regulative legislative activities 
as the making of the criminal law, which belongs to the 
central government. In spite, however, of the obvious 
nature of the general distinction, the functions of local 
and central government shade and blend into one another. 
In some cases what is evidently a local matter as to expense 
and immediate benefit, is yet in other aspects a matter 
of general concern. This is seen in the case of schools. 
It is of evident unh^ersal concern that all the citizens 
should be educated, and it is therefore within the proper 
province of the cehtral government to make education 
compulsory, and to prescribe the general plan upon which 
it shall be based. It may also properly defray a part of 
ihe cost, leaving to the local government the immediate 
control and the main part of the cost, at least of primary 
schools. 

2« Areas of local government ; the United States, 
France, England. From thg general consideration of 
the nature of local governnjent, we may pass to some of 
the special problems which arise in its construction and 
induct. These we may group under three heads : (1) the 
i}tiestibn of local areas, and here we shall have occasion 
to contrast the orderly “ multiple system in use in ^he 
tJnited States with the confusion of ^he English areas; 
(2) tht composition of local governing bodies and their 
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relation to the central executive, in connection with which 
the centralized system of France may be compared with 
the decentralization in England and in America ; (3) the 
question of local taxation, involving an examination of 
the American property tax and the systems in use in 
other places. ** 

The institution of local government everywhere necessi- 
tates the division of the total territoiy, not only into one 
set of subordinate areas, but into several. In the Uqited 
States we have townships and counties; in England 
parishes, districts, and counties (with other divisions); 
in France, communes, cantons, arrondissoments, and 
d^partements. In the Unit(‘d States and in England we 
have, in addition to these, the municipal areas occupied by 
town and city governments. The tea son for having more 
than one set of divisions will be plain. Different public 
utilities will naturally spread their effect over areas of 
different size. Thus it will require, let us say, only twenty 
families to support a country school; but the same number 
^ of families could not ^vith advantage ^ereqt and maintain 
a lunatic asylum for their use. Nor presumably could a 
hospital or a poor-house be supported out of so small an 
area. It becomes plain, then, that local government 
demands the making of several areas adapted to the 
respective ** rarity” or “denseness” of the function to 
bo performed. But for convenience’ sake it will be well 
to make these areas as few may be, and to group together 
those which roughly correspond. 

As the basis of « the areas of local government;, there 
will generally be found in old countries such as England, 
Francq, or Eussia, a primitive unit of settlement* whose 
hi^^^ory is long antecedent to that^ of the central govern- 
ment itself. Suci^ is the English parish, whose eccled- 
astical name has superseded the original Saxon ^^‘•town- 



LOCAL aOVERNte 279 

ship/' the French commune, and the Prussian gemeinde. 
In its origin this represents the little community of neigh- 
bours living together in a hamlet, or in adjacent rural 
settlements, and conducting their joint concerns by some 
form of common management. WTiero such exists it is 
plainly desirable to adopt it as the primary area of the 
local government of the modern state. There is, however, 
this disadvantiige, that in the course of their long history 
the*original parishes, etc., will have grown vastly different 
in size and population. In England, for example, out of 
a total of about 15,000 parishes, the smallest contains 
less than fifty acres, the largest over 10,000 ; eleven parishes 
(in 1891) had no inhabitants, and the most populous 
(Islington) contained 319,000 inhabitants. Similarly in 
France some communes are rural areas or mere hamlets, 
while others are great cities. In spite of the distortion 
of area thus occasioned, it is advisable to retain such 
historic areas in the frame of local government. For they 
represent an essentially organic unit, and one which offers 
already a common "economic and social life as a basis for 
political •construction. Above such areas as these will 
come larger units (the counties, districits, etc.) representing 
the performance of public duties, such as road-making, 
erection of poor-houses, hospitals, gaols, etc., which demand 
a wider support than that given by the smallest local 
community. The number of gradations in the ascending 
scale of local areas varies fromfountry to country, and will 
be best understood by a brief comparative review of the 
/ division adopted in some leading states. 

; The United States is singularly fortunate in the con- 
%uration of its local areas. They are in part Jiistoric, * 
^and in part deliberatUy constructed prior to, or at^tho 
tome time as, the settlement of thj land. The towns 
/^to^ships) of Massachusetts, for instance, and the counties 
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of Virginia may be called historic or organic areas* They 
represent the original grouping of settlers in their first 
occupancy of the colony. But one has only to glance at 
the map of such a sUte as North Dakota or Kansas to 
see that here the form of the local area had been a matter 
of deliberate construction. The townships, the sections 
into which they are divided, and the coimties ‘of which 
they form a part, are rectangular figures constructed on a 
common plan. But in the greater number of the common- 
wealths in the United States, whether in regular lines or 
not, we find each commonwealth divided into townships, 
which, grouped together, make up counties. In some 
states, as in Now England, the townships have come first, 
and the county is made up by a subsequent addition of 
townships; in the south the reverse has been the case, 
and the original area was the county, subdivided later to 
make townships. In the newer states, townships and 
counties have been made at the same time. But the 
excellence of the arrangement of the areas of local govern- 
ment in the United States lies in the tact ^that the larger 
* areas are multiples of the smaller ones ; township lines do , 
not cross county lines. The result is that all the inhabi- 
tants of any township belong to the same county. This 
will be seen to have a most important bearing on the 
adjustment of local financial burdens. 

The division of areas in France is based, as in the • 
United States, on the multiple plan. To this general 
scheme, however, the historic commune is a disturbing 
exception. There may be several communea in ail aiton- 
dissement (as is generally the case, since the total com-. 

“ munes pumber about 36 , 000 ), or, as in the case of Pariei^*^ 
sevgral arrondissements in a comihune. But above the ; 
commune the are^ fit into one another; the canton 
(which is only an electoral and judicial district, anU not' 
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a Wt of government) is in every case a part of an arron- 
dii^ement; the latter itself is a subdivision of the largest 
ar^, the d6partement. With the exception again of the 
commune, all these areas represent deliberate construc- 
' tion, involving to some extent the sacrifice of the historic 
division of* the country. They were made in 1790 by 
the Constitiient Assembly, the first national parliament 
of the French Revolutionary era. This is reflected in the 
fact ithat the departments are approximately of equal 
; size. Some of the more extreme constructionists of the 
' epoch wished to subdivide Franco into a number of rect- 
angles, exactly similar and exactly equal, disregarding at 
the same time the geographical configuration of the country 
and the historic associations of provinces, to^ms, and 
districts. This was not done, however, and the depart- 
ments as constructed conform pretty much to the physical 
features of the country, and are named after the moun- 
tains, rivers, bays, etJb., which they contain or adjoin. 

In England, and indeed in the British Isles generally, 
the utter confusion Into which the areas of local govern- 
ment had* fallen has caused one of the administrative 
problems of the nineteenth century. In Saxon times the 
townships, the hundred, and the shire, formed a simple 
multiple system with local self-governing bodies. But the 
hundred fell into decay, tbetownship (taking its ecclesi- 
astical name of parish) became irregular, and lost most 
of its civil authority, and in pla^e of the local self-govern- 
ment of township and county was substituted first the 
control of the King^s sheriff, and finally the almost universal 
administrative jurisdiction of the local justices of the 

C ce. *For special purposes — the care of the poor^high- 
m, burial, sanitation, schools — special areas were 
added, having little to do with panel; or county lines, 
>and under a separate governing body. The result previous 
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to the reforms to be described kter was complete cptt- J 
fusion. The situation is thus described by Dr. William, 
Odgcrs, Recorder of Winchester : ^ ‘‘In 1883 England and 
Wales were divided for local-government purposes into the 
following areas : There w^ere 62 counties, 239 municipal;, 
boroughs, 70 improvement act districts, 1006 urban sani- 
tary districts, 41 post sanitary authorities and 677 rural 
sanitary districts, 2051 school board districts, 649 unions, 
194 lighting and watching districts, 14,946 pooi-law 
parishes, 5064 highway parishes, not included in urban 
or highway districts, and about 13,000 ecclesiastical 
parishes. The total number of local authorities who, then 
taxed the English rate-payer was 27,069, and they taxed 
him by means of 18 different rates. With one trifling 
exception, “all the various areas intersected and over- 
lapped each other.” The means that have recently been 
taken to rectify the entanglement thus occasioned will 
form the subject of a later paragrapli. 

3. Composition and powers of local govemilig 
bodies ; the United States. Let us now consider the 
composition and powers of local governing bodies, and . 
their relation to the central authority. Here we may 
distinguish two broadly contrasted methods of construc- 
tion. The one is the system of decentralization, or local 
autonomy. But this control of local affairs is vested in a 
set of officials elected by the people of the locality itself. 
Subject to certtiin general^regulations which proceed eith^' 
from the central authority oj* from the constituent power 
(expressed in a wnritten constitution) which is behind bott > 
the central and the local organization, the fullest latitude 
is given to the citizens of the locality in the rnana^emeni ' 
oi their public affairs. The other system is that of eentral^ 

^ Local Oowmmentf 1901 ; an excellent book, ^bich, howew, refoil > 
only to loo^l government in England. "v- 
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usatian« Here the management of local a&irs is largely 
controlled by a set of officials appointed by the central 
government. The former system prevails in complete 
{orm in the United States, and to a slightly less degree in 
England. The latter, or centralized system, is in use in 
Prance. In the kingdom of Prussia,^ something of a 
combination of the two had been put into practice. A 
brief review of the governing bodies thus established in , 
the different countries will help us to a judgment as to 
the peculiar political purposes and the relative merits of 
the two systems. ^ 

In the United States, both in the north and south 
and in the new states, local autonomy prevails. The 
form which it assumes differs, however, to some extent. 
In the New England states the primary area of local 
government is the historic “ town or township, originally 
formed by the joint settlement of a group of emigrants. 
Its government has already been referred to in connection 
with direct legislation in a preceding chapter. The original 
organ of its govarnm*ent is the mass meeting of the qualified 
voters, called the town meeting. In places that have 
grown too populous for such a form of government, the 
town meeting is replaced by elected municipal govem- 
ment^in Massachusetts, for example, towns of over 
twelve thousand inhabitants are erected into municipalities. 
But in less populous areas the town meeting still exists. 
It is held once a year (with e)^tra sessions, if necessary), 
usually in the spring, though in Connecticut the regular 
meeting* is in the autumn. Its business is to elect the 
of the townships for the ensuing year, to vote 
bn the prospective expenditure of money and the basis 

. ^ The disetuBsion of local government in Prussia refers to the kingdom 
of Prussia as It was before the Great War. As a result of the war 
j.Pnvpia is much diminished in area, and has undergone many internal 
which may or may not prove permanent. 
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of its asscssnient, and other local matters that may bei 
brought before it. When the town meeting is not in 
session, its authority passes to the oflSicerB whom it has 
elected. These arc the group of selectmen, var3ring from 
three to nine in number; the town clerk, whp keeps its 
records ; the treasurer and the assessors, who are entrusted 
with the important duty of setting a value on the property 
of the township for the collection of taxes. In addition^ 
to these are a collector of taxes, school-committee men, 
and minor officers. This system, it will be seen, erects 
the township into a complete local democracy, a republic 
within a republic, as it were. The authority of the superior 
officials of the state over the affairs of the township is 
reduced to a minimum. It must be recollected, of course, 
that under the American system the state constitution 
itself acts as a check upon the power of the local authorities, 
prescribing the limits of their authority, often laying down 
the maximum of their taxing power and the form of taxa- 
tion which they are authorized to use. If they exceed 
their legitimate powers, the usual method of judical redress 
through the courts can be brought into play, r- The area 
superior to this, the county, is in New England merely a 
grouping of townships, whose governing authority is an 
elected body, the functions of which are very restricted* 
In Massachusetts there are three commissioners, one 
elected each year, and serving for tliree years. Their 
duties consist in apportioning taxes for county piirposei|^ 
among the towns according %q the system discussed latet, 
in erecting and looking after county buildings, and main- 
taining coimty roads, in issuing licences, etc. 

In the south the position of county and town is reVen^« 
The coimiy is the historic area, originally used for judicial 
purposes, and ex^nded in use, later, to other adminw^ 
trative functions. The township represents a suble^ueni 
subdivision of the coimty, esp^ially for th^ purpose ;^ 
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^ feiimtommg primary schools, ^ut in some states the county 
' boosts alone, without the township. The organization of 
' the Southern county is based on local autonomy. At its 
hehd is the elected board of county commissioners, with 
, whom are associated a treasurer, superintendents of the 
1 poor and erf education, sheriff, and other officers. Where 
, no township exists, the commiswsioners of the county 
! conduct the whole local administration (roads, poor-houses, 
gaols, etc.); where the township has been introduced, the 
^ things handed over to its elected officers vary very much. 
In the central Atlantic states, and to the west of the 
AUeghanies, we no longer find either township or county 
assuming the same preponderant position as in New 
England or the south. Both township and county exist, 
governed by officers elected by the people, and dividing 
the local government between them according to the 
nature of the service to be performed. Sometimes the one 
and sometimes the otjier has been historically antecedent. 
In New York, Pennsylvania, Delaware, and New Jersey, 
the township was tlie original area, an organic unit biised 
on settleinent. For this reason we still find the annual 
town meeting in rural New York, presided over by the 
justice of the peace, electing officers, passing bye-laws, and 
voting taxes. But in the central Atlantic states the 
existence of a larger and artificial area in the shape of the 
riding, m^ted as the starting-point for the introduction 
of counly government. In the north-western states the 
^^unty has generally preceded fhc township. In Illinois, 
most of yrhose Southern settlers in early times came from 
Virginia, the county was first introducea. But here, as in 
a greai many other states, the needs of school regulation 
aerved to introduce township government. By the 
jqrstem of surveys made by authority of Congress (beginning 
wijjh the land ordinance of 1785), thrf land in all new 
t^tory ha^been cut up into squares six miles feach way, 
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and thus containing thirty-six square miles. One squatai 
mile in each has been devoted by the national government^ 
to the maintenance of public schools. It has thus happen^ ; 
that in many cases the word “ township ” was first used 
merely as the designation of the tract of land six miles 
square. Later on, as settlement grew, the *^election 
officers for the public business of the township naturally . 
followed. But in other states the township, though the' 
county has existed side by side with it, has been froiq the 
first the chief area of local government. This has happened 
in Michigan, whose first settlers came from New England, 
and transplanted their local institutions. The toTO 
meeting is in use in Micliigan almost in the same way as 
in Massachusetts. Within the township itself there is 
often found as a subordinate area the school district, with 
separate elected officers (trustees, directors, etc.), who 
appoint teachers, supervise the expenditure of money on 
buildings, etc. But this is not universal, as in many places 
— in Massachusetts and Pennsylvania, for example — the 
school district is amalgamated with the toyvnship. 

The above arc the only organs of govern|nent that 
operate in the rural parts of the country. But there are, 
in addition to these, the urban organizations (cities, towns, 
villages, and — in Pennsylvania — boroughs) ; the exact 
form of government varies from state to state. Cities and ' 
towns, etc., arc sometimes organized by virtue oAj| general / 
statute or constitutional pr^o vision, wdiich makes irpossih^ 
for any locality having a certain population to adopt ** 
municipal govemrqent. Sometimes their form of admufis* . 
tration is given to them by a special Act of the legij^ature.^ 
It may approximately be said that the latter is the tjase in 

t ' ; 

^ Acts which arc in reality special may be made to appear g^^ral 
in form by relation touan apparent ** class of cities of which only 
exists. Special legislation is. as a nile. only permitted under conittitU'^v ,, 
tional safeguards. Of. Constitution of the State of New Yark (iM.? 
amended to Jon. 1, 1920), Art. 12, § 2. * o . - r. 
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/"re^urd to the larger cities, the^smaU^ ones coming under a 
general law. In all cases the government is democratic 
^ and autonomous. The control of the city is in the hands 
I of officers elected by the qualified voters among its inhabi- 
I tants, or, if not directly elected, at any rate appointed by 
I some one else who is himself elected. In some states 
(Virginia) the city government excludes the county; in 
"h others the county remains, forming a part of the city, or 
i including the city as part of itself. The government of an 
American city resembles in its structure that of one of the 
: states. At its head is an elected mayor, as chief executive 
. officer, with a large number of subordinates, partly elected, 
partly appointed. There is, in addition, a legislative or 
quasi-legislative body in the form of the city council, 
^generally made up of two dificrent sets of members — the 
aldermen and the councillors — who are elected for different 
terms and different districts. The earlier tendency, which 
originated in the prevalent belief in the omniscience of any 
legislative body and a distrust of executive officers, was to 
place the bulk of the authority in the hands of the coimcil, 
and to give the mayor as little discretionary power as 
possible. 

The change of public opinion in this respect (already 
referred to in a preceding chapter) has caused a contrary 
policy. The concentration of authority in the hands of 
one man, rather than of a whole body, carries with it a 
definite location of responsibility. One man, conspicuous 
hy the isolation of his office, awari that he alone is answer- 
able, and^that the blame of riegligence cannot be shifted, 
and having at the same time the power to act unhampered 
by idle -discussion, is more likely to prove efficient than 
a committee whose members can shift to one another’^ 

; shoulders the blame of their joint misdeeds. 

- In Boston, for example (under the chaAer of 1910), the 
.. is vested in a mayor elected for fodr years, 
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but subject to recall after t^o years, and a city council nf . 
nine members, elected at large for three-year terms* 
mayor has a veto over the acts of the council, and appoints 
nearly all the heads of departments, boards, and com- 
missions. By the charter of greater New York, amended 
in 1901 , the city government centres in a mayor, elected , 
for four years, and a board of seventy-threu aldermen, 
elected for two years. The mayor has very great power. 
He can absolutely veto any grant of a city franchise, and 
has a partial Veto over ordinary legislative acts of the board 
of aldermen. He appoints the heads of fourteen out of 
the fifteen administrative departments (fire, education, 
water supply, etc.), and has power to remove most of 
them. He appoints, also, the civil service commissioners. 
Each of the separate boroughs of greater New York 
has its president, who controls the street paving, the 
sewers, etc,^ 

A significant development of city administration in 
the opening decades of the twentieth century has been the 
progressive introduction of what is ^commonly called the 
** commission plan of government. Tliis was the out- 
come of the peculiar weaknesses developed under the older 
system of elective councils and accentuated more and 
more with the growth of the vast expenditure and the 
complicated technical business of the modem city. It wae 
found that the individual members of a large council, 
elected for a particular ward or district for a short term and 
for a small emolument, were lacking in a proper sense of 
responsibility, and were tempted to regard their office as a 
mere source of ^influence and prestige, and even as an 
opportunity for illicit gain. The smallness of the indemnity 
which they received prevented them from devoting th^ „ 
whole time to their civic functions, or applying themselvss to 

* The student may consult here W. B. Mimro, The Q<fvetnnieni of 
Amtrican Cities (1913), 
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ito foTinal study of civic inititutiona. tinder the com- 
m&sion plan councils of this sort are superseded, in whole 
or in part, by bodies called commissions, boards of control, 
etc. The officials of these are relatively few in number, 
are appointed for longer terms and paid a salary such as to 
enable them to devote themselves altogether, or in great 
measure, tjo their city work. As in the case of the mayor, 
great responsibility and great power are used as a stimulus 
toward energetic action and meritorious service. This 
system, combined with the general vote of the people as 
an implement of ratification and recall, has remodelled the^ 
democratic government of cities on lines quite unknown 
in the opening phases of modern democracy. It too will 
develop its peculiar faults, and no mere “ scheme of 
method is proof against corruption which can only be 
fought by civic virtue and the power of public opinion. 
But at present commission government is a new broom 
which sweeps clean. 

The most important of all questions in connection with 
city government is^not its construction, but the scope of 
its operation, ilie kind of public services which it is to 
undertake, whether or not it shall operate its own lighting 
plant, car service, etc. But the consideration of this topic 
will fall under a later chapter, 

4. England. The distinctive feature of American local 
government has been seen to be the great extent to which 
autonomy, or self-government, prevails. The same feature 
is to be observed in the local government of England, as 
recentlj; reconstructed ; but •previous to the reconstruction 
Acts of the last half of the nineteenth century, this was not 
the case. The greater part of local jurisdiction had been ^ 
placed, not all at once, ‘but bit by bit, in the hands of the 
justices of the peace. The functions of these officials iad 

^ The Btudent may consult E. S. Bradford, bennmission Chvemment 
ihe Amcrii^ Ciiita (1911). * 
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become so numerous as tcf defy anything but a purdy 
alphabetical enumeration. They included such important 
matters as the levy of the county rate, the Issuing of liquor 
licences, the conduct of asylums, and the supervision of 
prisons. In their judicial capacity these oflicials tried 
criminal cases. The justice of the peace, appointed by the 
Crown, on tlie advice of the Lord-Lieutenant of the county, 
did not represent the principle of local self-government.' 
He was the nominee of the central government, and in 
many cases was acting as the agent of one of its depart- 
ments, of the Local Government Board, the Board of Trade, 
etc. In addition to the justices, various special bodies 
had been created in the courKc of the nineteenth century, 
occupying some of the conflicting areas alriiady mentioned. 
The Board of Guardians (by the Poor Law Amendment Act 
of 1834) had control of the care of the poor in a ** union 
of parishes, the board being composed of the local justices 
together with elected members. The.Burial Acts (1852 and 
others) constituted burial boards, elective bodies operative 
over a parish or larger districts. Finally there were added, 
in 1870, school districts, with elective school boards. Th^^ 
parish itself remained as an ecclesiastical area, but exercised 
also through its officials, or through its general vestry 
meeting, minor civil fimctions. These and other bodies 
made up a medley of authorities, whose areas of jurisdiction 
were inextricably confused, and whose composition gave 
but little scope to local self-govornancc. The government 
of cities and towns whicu had grown up under special 
charters, and was often in the hands of a small portion of 
the inhabitants (sometimes of a close corporation), was also 
hopelessly confused and hopelessly at variance wiA any 
principle of popular government. 

Though much of the older confusion, at least as viewed 
by an American, iemains, a great deal has been done 
place local government in Englajid upon a more reputable 
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: tdptmg. Two main objects nave been kept in view — the 
. irectification of areas, and the introduction of local self- 
government. With this object, a series of reforming acts 
been passed : the Municipal Corporation Acts of 1836 
md 1882, the Local Government Act of 1888 (referring 
mainly to bounty government), the Local Government Act 
of 1894 (for parishes and districts), the London Government 
Act of 1899, and the Education Act of 1902. The general 
effect of the reform is as follows. The justice of the peace 
is relegated to his judicial sphere, retaining but few of his 
administrative functions. The old Saxon system of thred 
ascending areas with elective self-government (township, 
hundred, and county) reappears in the present parsh,. 
district, and county. To the county is given an clectea 
council, with wide range of local power. The elected 
district council has authority over sanitation, allotments, 
certain licences, and other things. The parishes inside the 
area of towns are notfaffected by the reform, but the rural 
parishes have now elective self-government. If the parish 
has less than tJireeT hundred inhabitants, it exercises its 
government by means of a general ‘‘ parish meeting, ’’ on 
the lines of the American town meeting, but with much 
less authority, for the sphere of parish operations is small. 
In the larger parishes councils are elected. The school 
district under the Act of 1902 disappeared, and the control 
of schools was vested in a committee of the County Ooimcil, 
having as a subordinate authority a body of managers for 
each school.^ The reforms^ also introduce elective self- 
government into the cities and towns, in ^he shape of mayor, 

aldermen, and councillors; but the relation of the cities 

, \ 

* The violent opj^osition to the Act arose not from this aspect of its 
; provisfons, but from the fact that, in unifying the Church schools uifth 
bogrd schools, it contrived to allow the former to ^et a share of 
proo^ieds of local taxation. It amounted therefore, in the eyes of 
it9 aaversaiies, to a device for making rate-payers of all dcnoininatioiis 
to Ufe support of thebohools of the Church of England. 
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to the counties in which they lie is^not always the same. 
Some are administrative counties (Southampton, etc.), 
or are “ county boroughs ’’ (Liverpool, Manchester, and 
about sixty others), and stand quite apart from the county 
government. Below these are graded classes, which fall 
to an increasing extent within the regulation of’the counl]^ 
authorities. London stands by itself. It contains within 
it the small central portion (about one mile square) known 
as the city of London, and governed as before by the Lord 
Mayor and the “ courts ” of which he is president, the 
court of common council (composed of aldermen and 
councillors) being the chief. Outside of this lies the vast 
“county of London” (with a population of 4,522,961 in 
the census of 1911),^ under the control of an elected county 
council. This whole area (except the city) is subdivided 
into twenty-eight “ metropolitan boroughs,” each with an 
elected council. The result of these various reforms is that 
throughout the whole system the central government has 
withdrawn from its former control in favour of the autonomy 
of elected local authorities. Such mUnagement as it still 
retains is in the hands of the Local Govemmert Board, a 
body consisting of a president (who is a member of the 
cabinet, and who is the acting power) and other cabinet 
officers nominally associated with him. But the duti^ 
of the board consist merely in supervision; it does not 
appoint local officials, and its chief function of importance 
is to sanction financial^ measures of the subordinate 
authorities. 

5. France. Ip France local government ascumes an 
entirely different character from that found in America 
and England. The distinguishing feature is its*^ highly 
centralized form and the great degree of dependence in 
which all local authorities are placed in regard to the centM 
, 1 Estimated in 1918 at 4,621,301. 



LOCAL QOVEUmsMl! 2&3 

national government. Take, for instance, the administmtion 
of a French department, the largest of the local areas. At 
its head is the prefect, an official appointed by the President 
of the republic, on the recommendation of the Mim'stcr of 
the Interior. He has associated with him, it is true, an 
dected bdfiy known as the general council of the depart- 
ment. But the power of the latter is reduced to the 
smallest compass. It is allowed by law only two regular 
amjual sessions, the one of fifteen days, the other of a month. 
It has no true taxing power, for the amount of money which 
it may use and the manner of raising it are both regulated 
by the French parliament. In the spending of the money 
thus accruing to it, it does not act on its own initiative, for 
it is the prefect who draws up the budget which is annually 
submitted to it. Even then the expenditure as finally 
voted requires the assent of the President of the republic. 
The latter has also the power to dissolve the council, a 
power which may b« exercised oven by the prefect if the 
council outsits its statutory term. If it exceeds the scope 
of its legal competence, its acts can be declared void by the 
President Its members are unpaid, their attendance is 
compulsory, they are forbidden to adopt any re-solutions, 
etc,, bearing upon general politics, nor can a council enter 
into any political correspondence or relations with that of 
any other department. In contrast to this, the power of 
the prefect is very great. At times, indeed, ho merely acta 
m the agent of the general government, with no discretion 
of his own, as when enactin^the ordinances of the President. 
But in addition to this, and to the duties in connection with 
tiiie council already explained, the prefect has a wide sphere 
of aflthority. He appoints and dismisses the teachers in* 
ihe government schools, is at the head of the policy is 
recroiting officer, etc. The same system on a smaller scale 
is ad<fpted in the arrondissement, thc^ first subdivision of 
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the department. At its head is a sub-prefect, appointed 
by the President; the functions of its council amount to 
little more than the division of apportioned taxes among 
the communes. The primary unit, the commune, is in a 
slightly less dependent position. Being organic and historic, 
and not merely “ geometrical,” as are the superior units, it 
tends to develop a greater vitality. Its mayor (since 1882) 
is an elected officer. But its municipal council, like that 
of the department, has restricted powers and very limited 
sessions.^ It is subject to dissolution by the President, 
and can be suspended for a month by the prefect. All 
French towns and cities except Paris and Lyons, which 
have a special form of government, arc organized as com- 
munes on the same plan. 

The peculiar form which local government has thus 
assumed in France has grown out of the troubled history 
of the country since the Revolution. At the making of 
the first constitution of that era (the monarchical con- 
stitution adopted in 1791) the reformers were fully inspired 
with the idea of local autonomy. The departments were 
erected into what were described as “ little republics,” and 
the power centred in their ” councils general ” was very 
considerable. Such an arrangement made at such a time 
served only to weaken the authority of the central executive 
at Paris to an alarming degree. Under the revolutionaiy 
government of the Terrorists, therefore, in 1793-94, local 
power was put into the hands of ” national agents,” 
appointed from Paris, and of special “ representatives on 
mission,” who exercised a dictatorial power. Theuintense 
centralization thus effected rendered it possible for tbe 
executive government to avail themselves of the %bole 

(k 

^ Full details in reference to the organization of local govemm^t in 
Franco may be found nf Ducrooq, Cours de Droit Admini^tratif^J^cA* I, | 
and in Simonet, Traiti DUmentaire du Droit Public et Adm^UmUf. 
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rfi^ources of the nation with l^ronderful effect. The same 
plan was deliberately adopted and perfected by Bonaparte 
n|der the constitution of the year VIII (law of Feb. 17, 
1?K)0)* in which the prefects and sub-prefects appear, and 
which has since remained as the basis of local government 
in Prance. • The struggle between different dynasties and 
parties for, the control of the national government, and the 
successive revolutions (1830, 1848, 1851, 1870) in which the 
struggle has culminated, have made each party willing to 
adopt the centralized system as a means of consolidating 
its own power. This has contributed largely to give to' 
Paris a political pre-eminence not enjoyed by any other 
capital. For the purposes of revolution, Paris during the 
nineteenth century meant France, and the successful 
seizure of the central control carried with it the mastery of 
the entire government. The efficiency of this concentration 
of power in time of war or invasion is very great ; it ensures 
a prompt co-operation from all parts of the country. But 
as against this must be set the enervating influence on 
local affairs of gpveatiment from above, and the temptation 
of the central government to use its agents for political 
puri)Oscs. 

6, Prussia. The system of local government in Prus* 
sia,^ as it existed before the changes occasioned by the 
collapse of the kingdoms after the Great War, contained one 
or two features of marked theoretical interest. As a 
compromise between state control and local self-govern- 
ment, there was in use in the Prussian provinces a double 
set of officials, a president land council appointed by the 
Crown, and a provincial diet elected by the representative 
bodid^ in the circles ’’ and choosing its own executive' 
h^ad {Lande Tiauphnaitn) and executive committee. The 
^^^eres of state authorities and provincial elective authorftiea 
' Seo footnote on page 28 jf. 
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were kept separate, the former being mainly concemedi 
with supplying information to, and acting as the agent oif, 
the royal government at Berlin. The functionaries of the 
Prussian “ district,’^ the subdivision of the province, were 
all nominated by the central government ; of those of the 
circle, or subdivision of the district, the exetfUtive chief 
was appointed by the president of the province,* while the 
diet was elective. In rural communes there were elective 
assemblies, but there remained still communes, if one pay 
use the term to translate the world Ritterguty that were 
under the jurisdiction of a manorial lord. The towns and 
cities were variously organized on the elective plan. But it 
must be recalled that the elective system in Prussia was 
arranged on the division of the voters into classes according 
to the amount of taxes that they paid, thus greatly favouring 
the rich. The central government retained a supervising 
power over financial measures. The Prussian system of 
combining local authority with central control would prove 
quite impossible in America, owing to the conflict of juris- 
diction it would occasion ; in Prussia such conflict was less 
to be feared, because it was a matter controlled, as already 
explained in reference to France, by the administrative 
officers themselves. 

7. Local taxation ; the property tax of the Uxdted 
States* We come now finally to the difficult question of 
local taxation and finance. In the United States local 
taxation has proved one of^the most serious of the practical 
problems of administration. The i)eculiar difficulty which 
arose to a greater or less degree all over the Unioji waa of 
the following character. The state, county, and township 
authorities drew a very large proportion“--in the case &f the 
twp latter practicafiy all — of their financial support from 
the proceeds of a direct tax laid on all forms of proper^. 
The tax applied both to real and personal property— 
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Houses, buiWngs, horses, carriages, furniture, stocks and 
scares, mortgages, bonds, etc. At its origination it seemed 
eminently reasonable. The states were forbidden to levy 
import and export duties, and to levy excise duties would 
tend to drive out manufactures to a more favoured locality; 
they therefore of necessity fell back on direct taxes. And 
of all such, a single tax, laid on all forms of property alike, 
seemed to commend itself as the most uniform and the most 
equitable. In practice it has shown itself to be distress- 
ingly inequitable. This was duo in part to the manner of ^ 
its assessment, which was made as follows. The state 
authorities computed the amount of the direct tax needed 
for their purposes, and divided it up among the counties in 
the proportion of the value of assessed property in each. 
To the sum thus called for each county added the amount 
needed for its own use and then distributed it in like manner 
among its townships, again according to the proportional 
value of the assessed property in each. To this sum the 
township added what was needed for it^s own purposes, 
usually the largest amount of all. The total thus reached 
was distiibuted among all the property-holders of the 
township according to their proportion of assessed property ; 
in other words, the total of the assessed property was 
divided by the total tax to be collected, and a tax rate was 
thus obtained which was levied on all the property. If, 
for example, the total of the property was worth $5,000,000, 
and the total tax to be collected was $100,000, then the tax 
rate would be put at one-fiftie^k, or two per cent. Under 
such a system, then, everything turned^on the assessment. 
If one county had been assessed for very much less property 
than It actually had, then the amount of the tax qpsigned * 
tp it by the state wouldTbe very much less than it should j>e, 
but at the expense of the other counties, for the rate all 
round Vould need to be higher in order*to supply the fixed 
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quantity of money asked for. ^ Or again, let us supp<MS6 that 
in one of the townships the property was assessed for veay 
much less than it was worth. Then the township in which 
the assessment was too low was given less than its share of 
the county tax, but always at the expense of the other 
townships, on account of the rate being of necei^ity higher 
than would be needed if the assessment were larger. Finally, ‘ 
within the township itself precisely the same thing happened 
among individuals. Any one whose property was put at 
too low a valuation, or not valued at all, escaped at the 
expense of his neighbours; and the more the property in 
general escaped assessment and remained invisible, the 
higher became the tax rate. Hence arose what is called 
competitive under-assessment, the counties and townships 
vying with one another in attempting to make their findable 
property as small as possible. The assessors, moreover, 
being elective offi( ers, elected in most cases for a very short 
term, were personally interested in not making the ‘total 
property of their area stand at too high a figure. 

I’he upshot was, that while the syviteiu was originally 
devised as the most equitable form of universed taxation 
possible, in its actual operation nothing could be more 
vicious and inequitable. For it is to be observed that it 
in reality discriminates most unfairly between different^ 
kinds of property. Real estate, for example (lands and 
buildings), is much less easy to conceal than such forms Of 
property as shares in bank-stock, bonds, debentures, etc. 
In illustration of this it may be mentioned that in the 
assessment of property in Brooklyn in 1895, teal estate, 
constituted over ninety-eight per cent, of the total values. 
Some years ago (1884) a tax commission in West Virginia 
reported in reference to personal property, “ Things have 
come to such a condition in West Virginia, that as regarde 
paying taxes on ^hia class of property, it is al^host ae 
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ro!mtary, and is considered pifetty much in the same light, 
as donations to the neighbouring church or Sunday school.’’ 
Xniaddition to this, a premium is put upon dishonesty, since 
people of a pliable conscience will find it easier to dodge the 
assessment than those of a more uncompromising morality. 
Even some the measures intended to prevent this, as, 
for example, the adoption of a schedule of property made 
out and sworn to by the owner, and the penalties (legal and 
spiritual) for perjury, etc., accentuate the evil rather than 
lighten it. The worst feature of all is that when under- 
assessment once sets in, it moves forward at an accelerated 
pace. For the higher the rate rises, the more imperative 
does it become for each individual to uncTer-state his property. 
But the more the property is under-stated, the higher the 
rate rises ; and thus, the worse the situation is, the worse it 
tends to become. In some cascvs the rate becomes so high 
that to tell the literal truth, and pay the full tax rate, would 
mean 'absolute ruin. •Thus in some of the ^‘towns’’ of 
Chicago, previous to the reform of the assessment system 
some years ago, mtc stood as high as eight and nine per 
cent. Now» it must be remembered that this means, not the 
contribution of eiglit per cent, of one’s income, but eight per 
cent, of one’s capital property. To actually pay this and 
continue in business would not, for ordinary enterprises, be 
found possible. The r(?sult is that both tlie assessors and 
the assessed took to adopting a rough scale of depreciation, 
accepting as accurate a figure that is perhaps one-fifth or 
one-tenth of the probable actual value of the property 
concerned. Meanwhile the incentive to dishonesty re- 
mained and a vast amount of property escaped untaxed.^ 

« 

^ !Por detailed statistics astto the operation of the property \ax, the 
following works may be consulted: Sclignian, Essays on Taxai^^n^ 
eliape: i,, ii,, and xiii. (3rd edition, 1900), Ely, Taxation in American 
StaUs and Cities; Final Report of the Indnstnal Cotnmtasion, Vol. 
pp. 1031-71. 
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Throughout the entire XJidted States opinion is agreed 
as to the inefficiency and iniquitousness of the general 
property tax. It has been condemned by a long series of 
state tax commissions held within the last forty years, and 
by all the highest authorities on the subject of public 
finance. “ Instead of being a tax on personal property,” 
said the New York Commissioners of 1872, “ it in effect 
become a tax upon ignorance and honesty. That is to 
say, its imposition is restricted to those who are not informed 
of the means of evasion, or, knowing the means, are re- 
stricted, by a nice sense of honour, from resorting to them.” 
The Illinois Commission of 1886 spoke of it as “ a school for 
perjury, promoted by law.” The New York Report of 1893 
says, “ It puts a premium on perjury and a penalty on 
integiity.” The Industrial Commission of 1890'-*1902, in its 
final Report (vol. xix.), quotes, as illustrative of the general 
feeling, the words of a special committee on taxation which 
reported to the California Senate imlOlO: “From -Maine 
to Texas, and from Florida to California, there is but on© 
opinion as to the workings of the present system : that 
is, that it is inequitable, unfair, and positively unjust. 
Theoretically all property is called upon to bear a share of 
the public burdens in exact proportion to its present value. 
In practice that end is admittedly not even approached. 
Scarcely a fractional part of the property in any common- 
wealth is brought to the tax rolls. This is especially true 
of personal property in its most coveted forms, money and 
credits.” That the refortn of local taxation is one of the 
crying needs of the American system of governine^nt is only 
too obvious. But before considering the steps that have 
already been taken in that direction, and the various plana 
sqggested, it will be well to set id comparison the syi^ms 
adopted in other countries. 

8. Systema ot local taxation in other cowtriea. 
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Complicated as is the local administration of England, there 
are certain features of its financial system which merit 
attention in connection with the present question. In 
the first case, the central government does not divide or 
apportion taxes among the county councils for collection, 
^so that all question of competitive under-assessment as 
between counties is set aside. Nor is there, for reasons 
which will appear presently, competitive under-assessment 
between the minor areas. In the next place the whole field 
of personal property, tangible and intangible, is left out of, 
local taxation. Thus the American difficulty of finding 
“ invisible property ” is avoided. But at the same time 
such property contributes to the national finance through 
the income tax, which, among its other categories, is levied 
on stocks, shares, etc., and paid at the source. Though 
the operation of the income tax is, of course, fallible, and 
allows the more fluid forms of income (professional, etc.) 
partially to escape, •it nevertheless serves to make the 
intangible forms of property contribute to the general 
revenue of the staW. 


The actual revenues of the local authorities consist partly 
of sums handed over to them by the central government, 
and partly of rates (proportional taxes) which they levy 
on real property. To the first class belong certain pay- 


ments made by the national government to the counties 
(administrative counties and county boroughs), represent- 


ing a fraction of the amount received as the proceeds of 
licence taxes (liquor, dogs^ gnns, etc.), a fraction of the 


estate duties collected, and, under a statute of 1890 , the 
proceeds of certain duties on spirits and beer. In other 
wor Jls, the national goyernment collects various ta^es, and * 


shares them among the counties. The rest of the ipeal 


revenue comes chiefly from direct taxation or from municipal 
scrvic^. The rate is levied not, as ?n America, on the 
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capital value, but merely on the annual value of reat 
property. A committee of the County Council fixes the 
county rate, assigning to each parish a standard of what the 
rate is to produce. This involves assessment, as in Ameri^^ 
of the property value in the parish, but the valuation ia 
never made by an elected parish ofiicer. The county 
authorities follow the valuation made by the national 
government for the raising of the income tax, or that of the 
poor law authorities, or at times make a valuation of fheir 
own. Boroughs, districts, and parishes levy similar rates 
on the annual value of real property. The difference in 
conditions between England and America is seen in the fact 
that while the American property tax, as it was at the 
opening of this century, ranged (nominally) from about 
one and a half to ten per cent, on capital value, the total 
of various kinds of English local rates stood at about four 
and a half shillings on the pound of annual value ; in other 
words, while the nominal American rate is at one to ten 
per cent, of capital, the English rate is twenty-two and a 
half per cent, of income. ‘ 

It must not bo thought, from what has been said above, 
that the situation in regard to local finance in England is, 
altogether felicitous. There, however, the feature which 
occasions grave apprehension is not the method of assess** 
ment and levy, but the great increase of local emenditure 
and local debt. The local expenditure of En^nd and 
Wales in 1868 was only thirty million pounds; in 1900 
it reached one hundred and one millions ; in 1914 it stood 
at one hundred and sixty-nine million pounds. Much of 
this has been paid for wdth borrowed money, and the total 
of local indebtedness even before the war had reached. 
£662,630,046. As a result local rates have increased to a, 
S^eat, indeed to an alarming extent. The rate per potdid 
in 1891-92 stood at 3s. 8d. ; in 1895-96 at 4s, M. ; lio 
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btgest boroughs in 1910 the Irate exceeded seven shillings, 
imd in the metropolitan boroughs of London in 1918-19 the 
tates in several cases reached, and in some far exceeded ten 
shillings in the pound. It is true that the borrowing power 
of local bodies is subject to the sanction of the Local Govern- 
jnent Eoaid, and the accounts of most local bodies are 
audited by district auditors appointed by the same 
authority, and having a power to disallow items.^ A 
further extension of tliis application of central control 
would seem justified by the circumstances. 

In France 2 local government presents certain features 
difiering in a marked degree from the systems both of 
England and America. In the first place, use is made of a 
sort of internal customs duty, the octroi, levied on various 
classes of goods brought into towns. In its origin this tax 
goes back to the institutions of the Roman Empire. Under 
the old French Monarchy the octroi was farmed out, which 
led to great abuses and to the abolition of all such taxes 
during the Revolution. But the system arose again, and 
in spite of its obvio’is defects increased to .such great pro- 
portions tjjiat by the end of the nineteenth centiuy some 
fifteen hundred cities, towns, and villages made u.se of it, 
and it produced one-third of their total municipal revenue. 
The chief articles thus taxed are wines, beer, and spirits 
generally, oil, meiit, combustibles, fodder, and building 
materials. This part of the French system is certainly to 
be condemned. It hampers trade, and is troublesome and 
expensive in collection. UnforAinately, like other indirect 
taxes, it, has the insidious quality which renders its use 
tempting to municipal authorities. 

For*the rest of the municipal revenue, and for the revenue 

» 

' Ot^rs, Local Govemmenl, chap. xii. * 

* For looal taxation in France, see Leroy-Beaulieu, TratU de la 
$cmc€ ddi Finances, Vol. I, (6th edition, 1899). * 
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of the department, a quite 'different plan is used. Apart 
from the income tax, there are four great direct taxes levied 
by the French national government — the tax on real 
estate, tax on personalty and persons mobilier 

'personnel)^ the door and window tax, and the tax on . 
business. Of these the last named is a graded tax on all 
forms of business enterprise, varying according to the kind 
of business, the magnitude of the business, and the location 
of the business. The whole classification falls within the'j 
scope of the central go\ernment ; there is no apportionment^ 
among departments, etc., and hence no chance of com- 
petitive under-assessment. It is as if the state of Massa- 
chusetts imposed a licence tax on all forms of business, 
which, other things being equal, would bo higher in Boston 
than in a toAvn of fifty thousand people, and higher in the 
case of banking business, other things being equal, than for 
a grocery business, and finally, would be higher in the case 
of a business employing one hundred men than one^ which 
only employed twenty, still with the condition that other 
things were equal. The total tax collocted would therefore 
vary with the changing factors. Its use by the government 
of France was originally meant to supplement the lack of 
a national income tax. Of the other taxes, that on real 
estate is based on what is called a “ cadastre,” or fixed 
valuation made by the government on a basis of area^ 
productivity, value of buildings, etc. The part of thia 
valuation referring to land remains unchanged for a long 
time together (1821-90). That on buildings has been 
frequently revised. The former portion of tfee tax is 
apportioned; that is to say, the government decides on a 
total sum and collects it from the departments in prOpor- 
tjLon to the valuation of their lahd, the rate thus varying 
as in the United States. In the case of the latter poitioii 
of the tax, the government fixes the rate and takes tto 
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ptoceeda. It is the duty of the local authorities in the 
y aitondissements to share the apportioned tax among the 
COimnunes ; but as the valuation on which they proceed 
inade for them, they are in a totally difierent position 
I from that of the American assessors. The so-called 
V personalty and persons tax {im^pdi mobilier et persmnel) is 
in reality a*n apportioned tax on houses, together with a 
r. capitation tax of the value (according to locality) of three 
: daysMabour. Finally the “ door and window tax’" is an 
apportioned tax on houses. 

It has been necessary to show the nature of these direct 
taxes in order to explain the French system of local taxation. 
The local revenue is obtained by the addition of a certain 
percentage to the sums thus collected. The “ centimes 
additionnels,” as they are called, are settled by the central 
government, and collected by its agents. It is for this 
reason that it can be said of the general council of 
the department that it; has no power of taxation. The 
centimes additionnels,’’ or sur-tax, added to the 
“ principal ’’ of the French direct taxes, is greater than 
the principill itself. No sur-tax is added to the capitation 
tax mentioned above..^ 

In Prussia ^ use is made of the octroi,® as in France, its 
burden falling upon mill-ground articles, cattle, meat, etc. 
There are also, as in Franco, sur-taxes added to the direct 
taxes of the state government and other direct taxes whose 
proceeds go wholly to the local^ authorities. The direct 
taxes of the first class include, the income tax and the tax 
on circulating business ; those of the secoijd class comprise 
the ta2^ on land, houses, and fixed business. The extra 
percentage, or sur-tax, cjctually collected varies greatly, 

* la some cases, however, “ extra centimes '* are added to the fixed 
for Btalie purposes. i 

, * footnote on page 283. • The octroi is not used bjs Berlin. 
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but is under the control of the central government. Th& 
land assessment is made by commissioners appointed by 
the state government, together with a stafE of technical 
experts in each province. The persons liable to the inooin^ 
tax are divided into classes within which all pay the same. 
The assessment is made by a special board in fiach circle or 
county, partly appointed by the local authorities, but in the ; 
majority elected by the persons liable to tax. XJnfortu* 
nately the method of ascertaining income has not p;|?oved 
satisfactory. Till recently (1891), the board relied largely 
on circumstantial evidence of income (style of house, 
obvious expenditure, etc.). The objection that this was an 
inquisitorial proceeding led to the adoption of self-assess- 
ment by declaration. In spite of the severe penalties for 
fraud, a great part of income escapes. The mode of 
assessing the business tax is peculiarly interesting. The 
French system of classification by industries and by 
population of locality w^as abandoned in 1891 . Instead Of it 
businesses are grouped into four classes on a joint basis Of 
capital invested* and earnings made‘1 The asseSsment of 
the top class is made province by province, by^assessors of 
whom one-third are nominated by the Minister of Finance, 
and two-thirds by the committee of the province (the 
executive committee of the elected portion of the provincial 
government). The tax amounts to about one per cent, of 
earnings. The two middle classes are taxed district by 
district (Bezirk), and the lowest class is taxed in each 
“ circle,” or county. The government assigns a lump sum 
(based on the average earnings of included business^) to 
be collected from all businesses of the same class in ^ 
same district (or minor district),^and this is shared'^amOBg 
, the individual business concerns by a tax committee elected 
from their number. It must be observed that this elected 
committee has no power to spare its constituents as a total* 
This form of tax has proved sihgularly effiefent. 
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; 9. Reform of the AmeAcan system. Let us uow 

ih the light of what has been said in regard to foreign 
countries consider some of the chief proposals for the 
reform of the American system of local taxation, and the 
Steps that have already been taken in that direction. In 
fthe first place we have the frequent suggestion of a more 
stringent HBnforeement of existing laws. This is what was 
done in Ohio under the “ tax inquisitor Liw,** whereby 
county commissioners could engage an individual to 
‘^discover** personal property, paying him a proportion’ 
of the tax thereby realized. In view of the obnoxious 
character of the property tax so generally condemned, 
mere rigour of enforcement only aggravates the situation. 
Such a system introduces a feature of management which 
should have no place in public administration, except in 
dealing with the criminal class. Nor is the system of making 
the legal assessment value (as has been done in various 
places) only a fraction of the true value, of any permanent 
efficacy. It affords, it is true, the opportunity for a 
general •repontajice •and a now start, but the viciousness 
of the assessment system is not altered thereby. The 
proposals which appear to be substantiated by the experi- 
ence of foreign countries are : (1) the separation of the sources 
of state and local revenue and the abandoning of the 
system of apportionment ; (2) the abolition of the property 
tax on personal property; and (3) the creation of other 
forms of revenue to fill the void thus created and to satisfy 
the equities of taxation. • 

The fiffSt of these proposals has been very widely endorsed. 
In Oregon, under a statute operative fn 1905, apportion- 
menf of state taxes among the counties was abandoned. ^ 
The proportion of state Jaxes paid by each county was ragde 
to depend on the ratio of its own expenditure to the totrfl 
expenditure of the counties. The Industrial Commission, 
in its Report (1902)^ recommends that the states (not 
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the localities) abandon the pr6pcrty tax altogether. In the 
second place the abolition of the tax on personalty would 
leave only land and buildings subject to the property tax. 
The motive for concealment would be lessened, since there 
would no longer exLst the sense of injustice at the escape of 
personalty from a tax to which it was legally liable, The^ 
experience of England and Prussia certainly falls in with 
the suggestion of the Commission that this tax should be for 
local purposes only. It might seem advisable that when 
the system of elected assessors exists it should be abandoned 
in favour of assessor appointed by the government of 
the state and holding an independent tenure of office. 
Such a suggestion is but Utile consonant with the current 
political idc^ls of American people. But the experience of 
European countries certainly favours it. A valuation of 
land on the French system by general survey and estimate 
would reduce that portion of the tax to a stable basis. 
A number of states have already abandoned the taxation 
of personal, or at least of intangible,” property under the 
property tax. Here, however, the question of constitu- 
tional powers intruded itself, inasmuch as most of the state 
constitutions contained provisions necessitating the uniform 
taxation of property. Amendments of the constitutions 
have been necessary to remove this difficulty. 

In reference to the third question, that of creating other 
sources of revenue, much has already been done in some 
states, and there is much that naturally suggests itself* 
The successful business tales of Prussia and France seemi 
to indicate a useful form of taxation. The Industrial 
Commission recommended the adoption of taxes of this 
nature as a supplement to the property tax. In several 
of the 'Southern states there already exist “licences” or 
^‘privilege taxes” which are of this kind. They are hy 
no means so elaberate as the Continental taxes, Varying 
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^7 according to population or other evident criteria, but 
ilot proportional to the volume of business transacted, 
ihe taxation of income lias also been widely recommended 
and is now adopted in many states. Theoretically the 
income tax is tlie most equitable of all, but experience 
flhows it liable to grave inequalities. It might well form part 
of a reconstructed tax system for state purposes, especially 
if income from real estate w’cre omitted, being already taxed 
und^r the local property tax, and if the English system of 
tapping the income at iis source were put into force. An 
amended taxation of corporations — which are now taxed 
in various ways, on the value or on the cost of property, 
on capital stock, on bonded debt, on gross earnings, on 
dividends, on net earnings, etc. — is also proposed. The 
taxation of inheritances as a mode of state revenue is also 
being greatly extended. In summary it may bo said that 
what is needed is a complete reconstruction of hcA taxation. 
The general object should be to avoid the present evils of 
competitive under-assessment and invisible property, and 
to institute a naw composite system of revenue calculated 
to properly distribute the burden of taxation, 
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CHAPTER VIII 
PARTY GOVERNMEN’r 


1* Coi^ict of opinion on tho merits of party Kovcmmont. — 2.^^prigij 

j^DwCBTor part , The organiza- 

tion of American political parties. — 6. Reform of tho 8yBt<em.—- 
6, Party machinery in Great Britain. — 7. Tho party groups of Con- 
tmontai Europe. 

1. ConjElict of opinion on the merits of party govetn- 
ment. By a political party we mean a more or less 
organized group of citizens who act together as a political 
unit. They share, or profess to share, the same opinions 
on public questions, and by exercising their voting power 
towairis a common jsnd, seek to obtain control of the 
government. They constitute something like a joint-stock 
company, to which deach member contributes his share of 
political ijpwer. They are thus collectively able to acquire 
the strength which it would have been impossible for them, 
acting'^6ingIy,^to obtain.^- In*][[alirexccpt the autocratic 
modem governments this systcm^ofJdeliberate’*^collective 
action supplies the motive power which keeps thc^wheels 
of administration moving.®^Though][8tanding to a large 
extent outside of the legal structure of the state, party 
government is the vital principle of its operation. The 
conetitution of the United States does not, indeed, presume 
the existence of political parties; but^in the evolution of 
AmSrican government in the nineteenth century they have 
come to be its centraf feature. In the United Kingdom 
the law of the constitution knows almost nothing of^ay 
such bstitution. But the customarjjr operation of the 
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constitution is altogether teased on the supposition of this 
sort of collective action. For the whole cabinet systelpa 
—which have seen to be the central fact of British 
government — presupposes the united action which alone 
can render its existence’ possible. The countries which 
have deliberately adopted parliamentary government^ 
France, Italy, Canada, Australia, etc. — have done so on 
the same assumption. The law cannot, indeed, expressly 
decree the existence of parties, but it can set up institutions, 
as in the countries named, which become meaningless 
without them. For a proper study of modern government 
it is, therefore, necessary to take full account of this form 
of joint political effort and to study the organization and 
operation of modern parties. We may thus form some 
judgment as to the value and efficiency of the political 
expedient thus devised. 

Party government, indeed, has been variously judged. 
It has been extolled as the most natural and condjemned 
as the most unnatural of political phenomena. Those 
who judge it harshly are shocked by the peculiarly^ artificial 
agreement which it sets up among the' group of party 
adherents, and their equally artificial disagreement with 
their opponents. Each side remains in a state of wilful 
inconvincibility, with individual judgment frozen tight in 
the shape of the party mould. This kind of unanimity 
seems to its critics false and injurious ; it suppresses that 
very freedom of individual opinion and action which is 
meant to be the vital prinfiple of democratic government. 
Where two great political pairf;ics dispute the field, it Jirer 
sumes, as has been said by Professor Goldwin Smith, 
bisection of human character,*’ which does not in reality 
exist. »Those who defend party government take an 
They draw attention to the fact 
3 bisection of human nature ia 


entirely opposite ground, 
that in a certain sense t 
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altogether iu accordance wfth fact. There are naturally, 
they claim, ^ four kinds of men, — those who wish t-o return 
to the methods and institutions of the past (reactionaries), 

; those who wish to retain those of the present (conservatives), 
those who wisli to reform present institutions (liberals), 

. and those who desire to abolish them (radicals). If for 
evident reasons of expediency the two former classes and 
the two latter act together politically, we get a division into 
two great political parties, resting on fundamental psycho- 
logical principles. It is further argued that, far from being 
in conflict with the theory of democratic government, it is 
the only thing which renders the latter feasible. For it is 
impossible for all the people to rule all the time — taken 
singly. The rule of the people can only mean the rule of 
a majority. Now the only way in which any particular 
set of people can remain together as a majority, and thus 
render possible a stable and consistent administration of 
pubKc affairs, is that the members of the ruling group shall 
“ agree to agree with one another, A modern democratic 
state without ^thijk somewhat artificial and yet essential 
unanimitjj^ would become a brawling chaos of individual 
opinions. 

The validity of the two contentions thus urged will 
depend in some measure on the circumstances of the time 
and country. It often happens— as in the case of the 
slavery question or the silver question in the United States, 
the free trade question in England, etc.— that some one 
paramount political issue presAits itself which of necessity 
separates the community into affirmative and negative 
divisions. The importance of the isstle is such that the 
supporters of either side are perfectly willing ^to sub- * 
ordinate to it all minor matters and to act in conceiit in 
everything for the sake of the main point to be gained. 

* ^ See W, B. H. Lecky, Democrorj/ %7id Liberty,^ 
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Two free traders or two free-fiilver men might consent to 
vote and act together, and to put their interests into the 
hands of the same representative, even if the one of them 
was a prohibitionist and the other an anti-prohibitionist. 
It is in such cases as this that the party system seems 
eminently a defensible one ; it offers a natural and reason- 
able method of reaching the main object to be achieved. 
This was the condition in the United States in the middle 
of the last century. It was also the chronic condition in 
England during a large part of the nineteenth century, the 
general idea of liberal reform being opposed to the general 
immobility of conservatism. It was owing to the existence 
of this state of things that party government grew to be 
invested with an air of inevitability, and seemed to carry 
with it its own defence. On the other hand, where no 
sucli main issues exist, the party system must depend for 
existence on the strength of its organization. It must 
have pledges first and principles after, and its members, 
having first decided to agree, must next make up their 
minds what it is they agree about. Phis^ is the ‘present 
position of the party system in the United States* Failing 
this, for default of a main issue, political parties will take 
the form of numerous and rapidly changing groups, the 
government being carried on by temporary and unstable 
combinations, and the parties, having neither traditions 
nor standing power, being animated with a dangerous ^ense 
of irresponsibility. This is the position of affairs in France^ 
Italy, and several Continefital countries. At the present 
juncture, then, the party system meets with keen criticism^ 
and speculation is Hfe as to its future evolution. 

2. Origin and development of the party aystetb in 
Ei^land. The origins of party government are found in 
England, and may be considered as dating from the Elizas 
bethan era. The luritans,' opposed to the intolerahoe and 
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the extreme prerogative of the Queen’s government, 
fxei^d themselves to gain seats in Parliament, where 
their representatives acted as an organized party in arresting 
the royal grants of monopolies, etc. On the basis thus 
formed grew up the popular party, whose cohesion was 
^rendered Stronger by the arbitrary government of the 
Stuart kings. “ Sandys, Coke, Eliot, Selden and l>i, may 
be regarded, says Sir Thomas May,^ “as the first leaders 
of Or regular parliamentary opposition.” As the resistance 
to the royal tyranny increased, the defenders of popular 
rights and the adherents of the Crown changed from 
political parties to the opposing factions of a civil war. 
But after the Restoration the same parliamentary division 
reappears under the name of the Court Party and the 
Country Party of the reign of Charles II. With the debates 
over the Exclusion Bill of 1680 (for debarring the King’s 
brother from the tlirone) the nicknames of Whig and Tory 
(terms equivalent to “ dough-face ” and ” highwayman ”) 
first appear. Henceforth for a century and a half these 
names indicated tie two great political parties by whom 
the parlfementary activity of the United Kingdom was 
coptrolled. The Whigs were the opponents of the royal 
prerogative and the adherents of the doctrine of parlia- 
mentary supremacy; the Tories advocated the power of 
the Crown. Their relation to the later parties must not 
be mistaken. N either was by its origin the pa rty of progress 
or reform ; neither the party of stability or order. They 
represented merely two jilferent theories of Engi;«b 
^flstiflttional relations. After the accession of the House 
of '^[anover the two parties found theil positions curiously 
T^ersed. The Whigs, the opponents of prerogative, were* 


.'tfj ^ (I^rd Famborottgh), in his ConatitvUonaUliitU^, 

; ya, H., cusp, vui., tires an account of the rise and development of the 
United Kingdom. • 
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the supporters of the new d^^nasty, while the Tories, iio 
advocates of prerogative, were the opponents of the holder 
of the Crown, This blunted the edge of their original 
hostility, and helped to convert them from the position of 
inimical factions to the decorous and official form of opposi^ 
tion since maintained. Moreover the practic&l triumph* 
of the principle of parliamentary supremacy,* and the 
recognition of the hopelessness of the Stuart cause, led 
to an alteration in the distinctive characteristics of^the 
two groups. From the accession of George III onwards, 
the Whigs tended to become the advocates of reform and 
progress ; the Tories placed their faith in order and security. 
Thus the two changed into the great Liberal and Conserva- 
tive parties of the nineteenth century. The doctrine of 
Liberalism favoured the increased “ democratization ” of 
the constitution, the grant of equal political privileges to 
all, the abolition of the remaining religious disabilities and 
tests, the establishment of economic ‘liberty of trade and 
industry. To this the Conservatives opposed the historic 
view of political rights that had grown up. under the con- 
stitution, the safeguarding of vested interests,* and the 
resistance of dangerous innovation. But since the middle 
of the nineteenth century these original characteristics of; 
the two parties have largely been obscured. The Conserva- 
tive administrations have participated in many of the great 
reforms of the latter part of the nineteenth century — the 
extension of the suffrage, the reform of local government, 
of Irish tenure, and so fortht The more recent complexiott 
and organization of party life in the United Kingdom will 
be considered in a later paragraph. 

u 3. Origin and growth of poetical parties in tlie * 
jun^ted States. In America we may consider distihc^. ^ 
pbliticAl parties as beginning with the colonial controversi^ :. 
of the eighteenth c^tury. The standing oppositiouTof the 
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representative portion of the^colonial governments to the 
Governor and his associates, naturally divided political 
E^nnpathy on much the same lines as in the mother country. 
As in England during the Stuart period, the war of the 
Bovolution changed the partisans into armed combatants. 
But with the making of the first truly national government 
(1787) political parties reappear on an entirely new basis. 
Those who favoured tlie establishment of a strong central 
government became known as the “ Federalists,” while 
those in favour of the restriction of the federal power were 
termed ** anti-Federalists.” After the adoption of the 
constitution the terra “Federalist” indicated those in 
favour of consolidating and strengthening the federal 
pow'er, while those in favour of the rights of the states were 
called “ Republicans.” The latter, being supported by the 
general trend of public opinion in favour of the rights of 
the individual and the restriction of governmental functions 
to a minimum, then fiurrent both in Europe and America, 
eventually carried the day. The Federalists declined in 
numbertf and i^uance, and in the early twenties were 
practically extinct. Their opponents had in the early years 
of the constitution strengthened their hold upon popular 
sympathy by adopting the name “ Democratic Republican,” 
which has developed into the present term of “ Democrat.” 
After the disappearance of the Federalists, the absence 
of definitely marked political parties led to a sort of inter- 
regnum known historically as the “ Era of Good Feeling ” ; 
this designation and the laps6 irf time has surrounded with 
an iindeserved halo a deca’de which “ was really,” says 
Professor Hart, “ a period of bitterness and rancour and 
HlegiflTative ineptitude.” ^ 

With the advent of Andrew Jackson (1829) the’Dajpo- 
cratic party entered on a new phase, in which it stood fdt 

* Actual Qovernmtnt ( 190 :^. 
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exti?eme individualism, the extension of the suftSage/ 
the rights of the people ’* in the special sense of the term. 
This raised up in opposition the party of the Whigs, advo^ 
cates of strong government, national improvements (roads, 
canals, etc.), and a protective tariff. The rising predomin^ 
ance of the question of slavery (1820-GO) sundered thq 
Whig party and removed them from the political arena. 
In their place sprang up anti-slavery parties of different 
degrees of opposition. The voting strength of these was 
finally gathered together as the llepublican party, opposed 
to the further extension of slavery, though not (as a party) 
opposed to its existence. The Civil War removed the main 
issue by abolishing slavery. Since then the same two great 
parties have remained in name, but their evolution in the 
last forty years has rather taken the form of a consolidation 
of the organization of party structure than a collective 
adherence to any single principle or policy. The Re- 
publicans are in favour of protection, but the Democrats are 
certainly not free traders. The Republicans, but not all 
of them, were in favour of the gold stai;‘dard, and for a time 
most of the Democrats, but not all of them, qpposed it. 
The states of the South have remained almost solidly 
Democratic, but this is by the historic continuity with past 
conditions. The plain truth is that both parties are largely. , 
opportunistic, adapting their policy on current questions to 
the circumstances of the day, and mainly governed in their 
selection of political opinions by the probability of political 
success. The party organization has become the leadi^g^ 
factor, and the party opinio'ns have taken a s^on^koy ' 
place, A Republican is no longer to be defined as a 
who holds such and such opinions, but as a man^who^*^; 
ad^#*rea to the Republican organization and will ^pporib ! 
its candidates. At present, then, the striking fact in " 
connection with A^jyierican political parties is the cbmglete ^ 
mechanisAa of their organizationi 
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In addition to these tw(f great parties various minor 
j'groups have appeared from time to time. Among the 
: ;.most notable of these was the party of the Populist, 
^organized in the Middle West, and representing especially 
the interests of the farmers as against the so-called money 
» power of the Capitalists of the Eastern cities. The party 
, advocated a wide measure of government ownership, 
direct democracy under the form of initiative and referen- 
dum, and various measures of popular reform, that have 
since become the stock in trade of the various radical 
parties of the present day. The Populists carried four 
states in the presidential election of 1892, but W'ere presently 
more or less absorbed with the radical wing of the Demo- 
cratic party. A later organization that appeared in the 
opening decade of the present century 'was the Progressive 
party, advocating a large measure of social reform to be 
efiected by utilizing to the full the powers of the central 
government. This party appeared in great strength in 
the election of 1912, when it polled 1,119,507 popular votes 
in a total of l^,03i,169. Meantime the growth of modern 
sodalismt as described in a later chapter, has brought into 
being two socialist parties (the Socialist and the Socialist 
Labour) in the United States, which undoubtedly represent 
not a transitory phase, but an abiding factor in national 
politics. 

4. Tbe organization of American political parties. 
That parties should have become highly organized is the 
natural outcome of the circhnistances of the country. 
Amongfcthe contributory causes are to be noted in the first 
place the disjunction of executive and legislative power, 
•which naturally calls for a bond of union in the shape of^ 
a party organization.^ To this we must add the 44 g:eat 
^eut of territory to be covered, and the impossibility e)f 
; aelectihg candidates for the presidency, or for the state 
' in coQneotion F. doodnow. Administration and Politics^ 
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governorships, secretaryshipsy etc., in any purely i^pon^ 
taneous fashion. Nor is there under the American system ^ 
any set of persons among those holding power who are 
placed in the same position of evident party leadership ae 
has always been the case with the party leaders in England. 
The attempt of the members of Congress to assume this* 
position and to nominate candidates for the presidency in a 
party caucus,” soon fell into disrepute, and in 1824 broke 
down altogether. The similar attempt of the state legisla- 
tures in the decade following was equally inefiective. In 
place of this there sprang up in the twentit‘8, in accord with 
the general American idea of the sovereignty of the people, 
the practice of holding a special “ convention ” or meeting 
of representatives selected by the members of a political 
party, to make the choice of its candidates. The system 
thus established grew apace. As long as the great slavery 
issue was before Ihe nation the convention failed to give 
to the political parties the highly mechanical aspect "they 
have since assumed. But from the close of the Civil War 
the machinery has become more and mor^ definite, until 
it has reached the elaborate form in which it now exists. 

The sweeping reforms of recent years which tend to 
substitute direct votes of the people for the actions of 
conventions, have greatly altered the operation of the party 
machine. But the subject may be best understood by 
considering first the organization as it was before the era 
of reform. 

I The scheme of its corus^ruction was as follows.^ Its 
organization followed the division of areas made ffor the 
purposes of elections. In each of these a special meeting 

^ Lord Bryoo’a admirable deaenption of party maohinety ia* ihe*** 
United Sth.tes, American Commonwealth, Vol. II., part iii, has never 
boeiv'ctarpassed. For more recent mformation, see W. B. Mnnro, The 
ChvemtKent of the United Slates (1919), chaps, xxii. and xxiii. ; also E^TOrett 
Kimball, The National Government of the untied States (1920), chaps, v., 
vi. and vii. , ' 
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party adherentd was held the selection of candidates, 
r^e basis of it was found in what was known as the primary, 

^ “ caucus/’ in the New England states. In 
’ tneoiy this consisted of a meeting of all the qualified party 
'Voters resident in the smallest voting area — township, 
county, or^precinct, as the case might be. In actual fact 
it was only a minority of the voters of the party who wore 
to be found at a meeting of the primary. Many absented « 
the^elves from indifference, others for lack of the technical 
requirements for admission. Others properly qualified 
'were excluded by unfair means. This was particularly 
tale of primaries held in urban areas, where the voters had 
but little individual acquaintance with one another. The 
duty of a primary meeting was threefold jUt appointed the 
standing committee of the party for that area; it nominated 
party candidates for the elections held in its district, and, 
most important of all, it sent up delegates to the party 
meetings held in the'arca of w^hich its own formed a sub- 
division. In these larger areas, such as a congressional 
district *or states assembly di,strict, or state senate district, 
it was impossible for all the voters to be gathered together. 
In them, therefore, the party meeting look the form of 
a convention,” composed of delegates sent from the 
'primary mcetmg. The functions of such a convention 
were similar to tho.se of the primary itself. It appointed a 
committee, it made nominations for office in the district, 
and in the case of some areas it sent up delegates to the state 
convention. The state copvAition similarly nominated 
Caxldids^tes for the governorship, etc., appointed the state 
party committee, and sent delegates t5 the national con- 
"VStion, held once in fo^ years.^ This national convention * 

^ Delegates were sent to the national convention from the sta^^oq- 
< venl^eiis, or from the congressional district conventions. In any case 
the fonr*del^gates ooxresponding to the rej^reswtation of the state 
the Senate were sent from the state convention.' 
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stood, as it still stands, at the apex of the system* It 
held for the selection of the party candidates for the 
presidency of the United States. It consisted of twice as 
many members as there were members of Congress, two 
delegates being sent from every congressional district, and 
four from each state at large; these, together with six* 
representatives from each territory, made the full comple-* 
ment of a national convention. A duplicate set of members, 
known as “ alternates,” or substitutes in case of accii^nt, 
were also appointed. The convention thus constituted 
drew up the national platform of the party, and made 
its nominations for the presidency. The nomination was 
made by ballot ; in the Republican party a simple majority 
sufficed, in the Democratic a majority of two- thirds was 
needed. In the Republican party the members of the 
delegation sent from a state might vote individually for 
difierent persona ; in the Democratic party they must vote 
as a unit for the same person. The Democratic conv^aJimOL 
of 1912 a brogated the unit rule" except where demanded by 
law. ^ 

The system as thus planned was beautiful in-^the sym- 
metry of its organization. It seemed to ofier a thoroughly 
just method of selecting party candidates, and one in which 
all were equally entitled to participate. But unfortunately 
in practice it opened the way to the gravest political abuses. 

> In the first place, it made a considerable demand upon the 
time and energies of the voters, a demand rendered all the 
greater by the multiplicity of American elections, 
was a natural temptation for the voter to stay away &om 
the primary, and*" to content himself with whatsoever 
^ candidates it might select. The conduct of the prin^uyT^ 
and, as a consequence, of the superior conventions to whi^ 
It was contributory, thus fell under the control^ oi the 
professional politicians ” and their hangers-on. Hence 
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the familiar phenomenon of the “party ring*' and 
^6 party “ boss,” for whom the elaborate system of party 
machinery served as a ready-made instrument of political 
.^ntroL The more the primary fell under the control of 
an inside ring, the more were the ordinary citizens tempted 
to stay away from it, deploring its vices, yet unable single- 
handed to combat them. In the city primaries the number 
of those entitled to vote, who actually did vote, was seldom 
more than one-third, and often dropped to the merest 
fraction. Even the number of those entitled to vote in the 
primaries was often only a small part of the voters of the 
party. For as long as the primaries remained self-con- 
stituted bodies, it was possible for them to adopt exclusive 
rules of admission which shut out all but the favoured few. 
The persons who were entitled to vote in a primary, and 
"actUfiJIy did vote, became only a fraction of a fraction. 
Indeed the whole of the elaborate party machinery that we 
have described came to be operated not from its own 
spontaneous force, but at the bidding of the clique of inside 
politicians who«“ w^orked the machine.” Instead of the 
real selection by a party convention, there was the adoption 
by the convention of a “ slate,” or list of names already 
prepared for them. The worst feature of all was the class 
of men thus brought into American politics, and the point 
of view they brought with them. The nature of the party 
machine lent itself to repel the honest and to attract the 
Uni^rapulous. Kelatively few^men had sufficient public 
.Bjpirit to consent from purely •patriotic motives to seek office 
by ^uclf obnoxious means. The opportunity was thus 
I to second-rate, shifty, and self-seeking aspirants, 

to whom the whole party machinery merely offered a 
ihethodl of gaining an easy livelihood, embellishe^L^th 
a conspicuousness. Too much stress must not, 

howeye^^ be laid on the sifter side of American party life* 
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It is nut true, as a foreign observer might be inclined to 
think, tliat the American people as a nation were corrupted 
by it. In moments of stress or in the presence of a great 
national crisis, the artificial barriers set up by sucli a system 
were easily pushed aside, and the right men shouldered 
their way to the front of public life. But in ^hc case of* 
quiet times, and in the absorbing prosperity Of a great 
industrial civilization, the macliine fell back again into the 
hands of those who made it their business to run it. 

5, Reform of the system. The question of finding a 
remedy for tl^c evils of a jiarty machine, has long been 
discussed, llio only real and permanent cure would be 
found in rousing the ordinary voter from liis habitual 
iiidilferenco and absorption, and Ininging liim to take an 
active interest in the exercise of his full political rights. 
This, liowever, is a matter quite bf^yond legislative control, 
and can only come with tiic growtli of vigorous public 
sentiment in regard to tlie duties oCa citizen, stimulated 
by the object-lessons a Horded by raiii]>ant corruption. 
It may in any case be doubted whether, v/itli the present 
system of short terms of office and numerous ’'elections, 
such an active public life of the citizens at large could be 
gained without soriuiis detriment to their other social 
activities. It would be easier to reform the operation of 
Amciican parties, if the attempt were accompanied by the 
lengthening of elective tenure of office. Why, for example, 
should an elective officer hold office -as do a vast niunber in 
the United States, including two state governors — for one 
year only ? Or a member of a legislature, as is cuiJtonfItry, 
for two years only ? There is nothing peculiarly democratic 
about t?he space of twelve months ; lif change is a good tiling' 
in Itself, why not hold a new election every month ? With 
fewer elections the ordinary voter would be able to concern 
himself more dir(S;tly with those there were, and the 
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Jjmctical cxcliisiun of l.lic umjority from political control 
would no longer be possible. But since the opening of the 
present century vigorous efforts liave been made to reform 
the evils that had been devclopc’d by ])aiiy organization. 

/ The first rnetliod of reform to bo widely ad(^])ted w'as the 
,plaJi of nujving the juimary mectirig of a party a 

legally organized body instead <jf a. seK-consiiluteti group. 
This is the intention of the so-ealk<l “primary election 
law’s ’’ wliich have been enacted vvitlnn tlie last two or throe. 
docad(^s in most of the leadir^g ^tMt<'s. riiese law's ])rovido.-* 
that due public notice shall bo givaai of the time and place 
of primary elections; that tJie elections shall ))e. }»y b.dlot, 
and that tlie (Expense sludl be paid by the state. Tlio hues 
arc usually compulsory in cities anal o])(ioii.d in rural 
districts. The above prC/vi-i(Mio still leave the (piestiou of 
admission to the primary to be regulated by the party itself. 
But in souk; states the h\w goes further, and (](‘rmes the 
qualification reqiiirccLfor admission to the primary, Tliere 
is no uniformity in the state laws in regard to arlmission 
to Vote# at a j)rim:jry, but two leading systems may })o 
distinguislu'd. Homo states hold “ o])eii primaries, at 
which the voter, by the use of the secret ballnt, may east 
his vole as hv. ]rleascs without declaring to which jrarty ho 
belongs. In tliese eases the law has to be framed to prevent 
the voter from voting for more tlian one party. Ju t)ther 
states “closed primariefi” arc established. Admission to 
vote in a closed primary inqvlios some test of party allegi- 
ance, such as the declaratioi^ of tallegiancc exacted in 
Calj/orpja and ]\linncsoia, of the pledge of support to the 
candidate selected required under the la;v of Ijouisiana and 
In other states tlic autlioritios of the party itself 
are allow’^cd by law to prescribe the test of mrmberslTip ^^ ^ 
Thus far we have spoken of the primary only a» 
instruiiftjnt for the selection of party ^candidates for the 
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local area and party delegatee for the superior conventions. 
But the reform of the primary system has brought not only 
the “ legalization ” of primary voting as described above, 
but a further change in the function of the primary itself. 
This new feature is embodied in what is called the direct 
primary or direct nomination. The general aim«pf the plan, 
is to eliminate the convention altogether and .cause aU 
recognized party candidates to be selected by a vote of 
the people gathered in the primary groups. Under this 
method prospective candidates for ofllce may announce 
their names to the public in any way which they see fit to 
use, or their names may be unofficially placed before the 
public by any group of supporters. Hence' the names of 
any number of aspirants for the position of candidate of a 
recognized party may be unofficially announced. When 
the direct primary, or direct nomination, is hold, each 
citizen votes for one of those names, or for any other name 
which he writes in on his ballot, as hi? choice for the candi- 
date of one or other political party. The persons receiving 
the highest number of votes in each, party become the 
recognized candidates and, presumably, the supporters of 
the beaten nominees will transfer their votes to them on 
the day of election. In this way the primary meetings can 
nominate candidates for various state offices without an 
intermediary convention. They can nominate candidates 
for United States senatorships on whose names the two 
or more parties in the legislature will vote. Finally, they 
can, and they do, indicate their preference for this or 
that aspirant for the position of party candidal in^the 
presidential election. 

The system of direct nomination has made enonilbeis* 
pr^r^n^i'Js. Its highest application is now found in the 
presidential elections where the voters in the primaries are 
called upon not oijly to elect the members of the totional 
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Qoaveatioa, but also to register their “ preference '* for a 
particular presidential candidate. The system has called 
.^rth unlimited enthusiasm and become the subject of 
extreme laudation. Its advocates see in it the end of 
machine politics, of ready-made conventions, and of the 
rule of a s^f-chosen clique of bosses and party managers. 

It is more than possible, however, that the advantages of 
direct nomination are somewhat overrated. After all, 
the organization and the machinery sot on foot by the 
political managers can move one stage back, and, in the* 
indifference of the general voter, preface the direct nomina- 
tion itself by a preliminary and machine-made cboice. 
Unless direct nomination can bring with it a more active 
public spirit and more general participation in civic con- 
cerns, it will go the way of the machinery which it displaces. 
Here, as elsewhere, the forma of government are of no avail 
without the spirit. Moreover, serious critics of direct 
nominaticfti are alreaj^ly calling attention to the fact that 
it tends to shut out deliberation and the opportunity for 
collccti^^^ discussion afforded, ideally at least, by a party 
convention. 

V' 6. Party machinery in Great Britain. In the United 
Kingdom party machinery is not found in the same highly 
organized stat^ as in the United States. This has been 
due to the fact that it is not so necessary. The cabinet 
system, as has been seen, puts executive and legislative 
power into the same hands. In America the party organiza- 
tion forms the connection by the two legally distinct 

bKjpch^s of the government are brought into harmony. 
This function therefore is not needed iij England. Add to 
Ahivi the fact that the English parliamentary elections are • 
much less numerous thtin the various elections fof federal 
and state oflSces in the United States. Nevertheless ^hc use 
of regular party machinery is growing in Great Britain; 
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though long regarded by imny English people with dis- 
favour as an American importation, its obvious utility 
for election purposes has ensured its adoption.^ At th§ 
centre of English i>arty structure stand two great political 
organizations — the National Conservative Union and the 
National Liberal Federation — whose hcadquai;ters are in 
London. Of Uicse bodies affiliations are formed in each 
polling district of a parliamentary constituency, made up 
of the active adherents of the x)arty in that area. This is 
the germ-cell of party structure, corresponding to ‘ the 
American primary. It elects representatives to a party 
council of the whole constituency, and from these con- 
stituency councils representatives are sent to form a 
council for the whole county or borough. Finally this last 
council elects representatives to the central body in London* 
The party leadoTs in Parliament naturally exercise a con- 
trolling influence, somewhat as the congressional caucus 
of the early nineteenth century asi)ired to do. The caucus 
broke down because under the American federal system 
the National Congress is not the sole and supreme prgan of 
national political life. But the different situation in which 
the British Parliament is jdaced naturally puts the i)arty 
leaders in a position to exercise a radiating control over all 
the constituencies. The affiliated branches of the organiza- 
tions mentioned act as the means of giving definite direction 
to this control. Witli the gradual evolution of the “ party 
convention ” the system of party “ platforms ” is beginning 
to appear. AiithoTitativc open letters or addresses 
of the great party leaders and resolutions pa^ed^by 
the councils, constituencies, etc., are of this character. , 

^ Few works on British government ooftain any reference to party 

S i^yi^ion. President Lowell’s masterful work. The Government qf 
}ul (1908), contains on admirable discussion of tho topic (part ii.j, 
fiiee alscJ'Oatrogorski, Democracy a-nd the Organization of Politicaf PartieSt 
and Mr. Winston Cburchiil’s Lord Pandoljth Churchill^ especially Chap., vi|# 
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Candidates are still selected in somewhat irregular and 
varying fashion, accentuated by the fact that residence in 
the constituencies is not needed as a qualification. The 
custom of re-electing the same person again and again 
obviates the necessity of making a selection. If a new 
/choice mu^ be made, it is done eitlier by tlie constituency 
council, or, if they cannot agree, the central council at tljcir 
suggestion proposes a likely candidate to them, or even 
^rQidicatcs two or three from Avhom they may select. 

7t The party groups of Continental Europe. Oil 
\/tho continent of Europe party governance presents certain 
features differing markedly from the situation hitherto 
existing in America and Great Britain. Instead of two 
great political parties overshadowing all others, aiid 
alternating in the control of the government, we find in 
France, Germany, and Italy a con>sidcrable number of 
party groups, no one of which is strong onougli to out- 
number all the others. In France ami Italy this is a 
particularly disturbing element in ])ublic life, since the 
administration of tjiose countries is based on the cabinet 
system, rendering tlie executive government dependent on 
the continued support of a majority in the lower house 
of tlie legislature. Under the group system of party life, 
no one party is able to afford that support. It must 
therefore be obtained by means of a coalition of separate 
parties whose mutual support i.s given purely for raisons 
of expediency, and may be witlidrawn at any tim(3 in 
favour of a more profitable coi^bination. It is to this fact 
tha| is ^uo the notorious iftstability of French ministries 
under the Third Republic. There cxjst in France four 
«tx«f party groups, with many subdivisions and coiribina- • 
tioha. The chief lines o^ political cleavage are ma ^ - |jd out 
by the terms, Conservative, Republican, Radical, and 
Socialist. The Conservatives include the remnants of the 
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older monarchical parties, once divided into Imperialists, 
Orleanists, and Legitimists, but now representing rather 
the opposition to advanced democracy than the hope of 
a monarchical revolution. The recently formed group of 
Nationalists is a reconstruction of conservative elements. 
The Republicans have stood first and foremost for the^ 
maintenance of the Third Republic as established, without 
aiming at the advanced social reforms demanded by the 
Radicals. The Socialusts differ from the latter in wishing 
to break entirely with individualism and found a '^co- 
operative commonwealth. French Socialists have been 
much divided both as adherents of rival leaders and as 
exponents of rival doctrines — municipalism versus the 
central state, opportunism versus no compromise, etc. 
No one of these parties has ever been strong enough to 
maintain a ministry by its support. Hence all the 
ministries (but one), from the beginning of the true re- 
publican era under President Gr^vy uqtil 1905, were formed 
with Republicans as the nucleus and with fortuitous 
support. The Bourgeois ministry (l§95-96) was chiefly 
radical, and the ministries from 1905 till the perjpd of the 
Great War were based on a combination of Radicals and 
Socialists. The government of France during the war 
period naturally represented a general union of patriotic 
elements. The instability which during the greater part 
of its existence characterized the ministries of the Third 
Republic, was aggravated by the methods of French 
legislative procedure, it bqing customary for the cabinet 
to resign even if defeated on ifiatters of minor moyaenl^ or 
in consequence of, an “interpellation”^ in the Chamber 
f of Deputies. Even the members of the cabinet itself a» 

, t 

^ The “ interpellation ’* dilTors from the “ questions ** raised m the 
firitish Parliament in that a debate on the point raised is allowed <^ter 
the interpellation, but not after a question. , 
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less interested m its continuance than is the case in England, 
since they may very possibly themselves form part of the 
reconstructed cabinet which supplants it. The relation 
of political parties to cabinet government thus stands upon 
quite a different footing in France from what it does in the 
United Kkigdom. Indeed the commendation which it 
has so largely met in the latter country rests on the pre- 
sumption of the existence of two great parties as a sort of 
natural phenomenon likely to continue. The abseuce of 
suefi in France upsets the whole calculation. In the former 
German Empire there >vas the same subdivision of party 
groups. The elections to the German Reichstag before the 
Great War showed at least a dozen different parties. Tlie 
Reichstag contained 397 members, but even the most 
numerous of the parties, the Socialists, had only a hundred 
and ten seats. Several of the parties (anti-Semitics, 
Guelphs, etc.) had less than a dozen. The subdivision of 
partfes was, howevei^ of much less national consequence in 
Germany than in France, since parliamentary government 
did not^exist. ^ , 

Looking at the institution of party government generally, 
it seems liable to one or the other of two grave dangers. 
If bisection of opinion on a paramount issue does not exist, 
then the consolidation of the party may become a purely 
mechanical affair. What was in its origin a natural bond 
of union may degenerate into the cohesion cn^ated by 
artificial party ties. On the other hand, where such 
cohesion, natural or artificialy» is not forthcoming, parties 
asaume* the fragmentary and unmanageable form seen on 
the continent of Europe. In Great 3ritain, where the 
'15peration of the constitution in its present shape is depen-* 
dent on party government, the situation of publjft^fjairs 
in the opening decades of this century is at a very interesting 
jij|)ictide. The older line of cleavage j|ias been intersected 
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in all directions with new divisions. The adoption of the 
Home Rule policy by Mr. Gladstone (1886) divided the 
Liberals into Unionists and Home Rulers. The adhesion 
of the former to the Conservatives partially healed the 
breach thus created. But with the close of the century 
the division into Imperialists and anti-imperialists, Pro-, 
tcctionists and Free Traders, and other minor rifts of 
opinion, violently disturbed the formation of parties. The 
emergence of tlie parliamentary Labour party as a powerful 
factor in the twentieth century further disturbed the 
situation. The older Liberal party had developed before the 
war a radical wing pledged to energetic social reform and 
the limitation of the power of the IFouse of Lords. This 
section, by its partial union with the Labour groui>s and the 
Homo Rulers, had become dominant in England. The war 
interrupted its activities and led to the formation of a 
national coalition government. Of the rc-formation of the 
political parties and party groups vdiich will take place 
during the coming period of reconstruction, it is impossible 
to speak. It remains to be seen whether the • British 
political parties will disintegrate into groups, wil) adopt a 
formal system of union with pledges and platforms on the 
American }dan, or Avill find some means of reverting to their 
earlier condition of ‘‘ natural opposition on a fundamental 
question. 
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THE PROVINCE OF GOVERNMENT 




CriAPTEE I 


INDIVIDUALISM 


*• 

l.^rhe indivkhialistio theory of tho functions; of government. — 2. 
Individualism as baaed on a theory of justice. — 3. Based on a theory 
of profitability; the doctrine of laissez-faire. — i. Baaed on a bio- 
logical analogy : tho survival of tho fittest. — 5. Conflicting forces. 


'1. The individualistic theory of the functions of 
government. In ilie first and second divisions of the 
present volunie we have considered the general nature of 
the state, and the constitution and structure of govern- 
mental bodies. The discibssion of the form of government 
has* of necessity preceded the treatment of the proper 
sphere of its operation. Yet in our. own time the latter 
topic \n practice fissumes the place of paramount import- 
ance. fl*he general opinion of civilized countries recognizes 
the validity of the principles of popular sovereignty and 
democratic government— whether expressed by means of 
a limited monarchy or in a republican form.^ It is gener- 
ally admitted also that the adoption of popular government 
does not, in and of itself, as the sanguine theorists of a 
hundred years ago hoped it might, offer a solution of all 
our political and economic jfoblcms. Even granting that 
the government is to be controlled by the people and for 

• 

^ In stating that tho coneral consensus of opinion is in favour 91 
domooracy, it is not to bo denied that popular governmej^as found 
oocasional detractors among writers of reputation and Ttuility. Sir 
KTonry Maine {^PopuUir (Jovernmentf 188fi) declares it to ho ^xtroiSoly 
fragile/* “ not in harmony with the normal forces ruling human nature,” 
' and ** apt theieforo to lead to cruel disappohUment or scyous disaster.’* 
Compare als# W. H. Mallock^TAo limiU of ilre Democracy (1918). 
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tie people, we have yet to ask what is to be the proper 
sphere of its operation for the general benefit. We employ 
in ordinary discourse a variety of phrases to indicate the 
subject in question, speaking indifferently of the sphere 
of the state, state control, the functions of goyemment, 
the province of government, etc. More special aspecte 
of the problem are seen in connection with government , 
ownership of railways, the control of trusts, and the manage- 
mcnt of public utilities. But whether in its general theo- 
retical aspect or in particular form, the problem involved 
is emphatically the paramount question of the opening 
of the twentieth century. In the following three chapters 
we shall endeavour to deal with it in systematic form, 
considering one after another the solutions that have been 
offered in theory and practice to the open question of 
government control. First we shall deal with the indi- 
vidualistic solution, or system of natural liberty, to which 
we have already referred in a somewhat different connec- 
tion in a preceding chapter. In the second place we shall 
discuss the ideals of collectivism, and the attempts that 
have been made for its partial realization. The discussion 
of the actual economic operations of modern states on 
what may be called an individualistic basis modified to a 
great extent by utilitarian and opportunistic considerations, 
will be considered in conclusion. 

To the treatment of the individualistic doctrine of the 
functions of government belongs of right the precedence. 
For it constituted during a large part of modern tinijes 
what might be called the official creed of enlightened 
governments; was, until our own generation, defended 
by the cieatest theorists of the modern era, and although 
discredited in its extreme form, remains as the working 
basis of the economic operation of both the American and 
the British* governments. The individualistic tjjh^ry 
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be briefly stated in the proposition that the sole duty of 

g vemment is to protect the individual from violence or 
md. According to this theory the positive interference 
of the state witli the individual even in his own interest 
i%not justified. Nor is the state justified in undertaking 
operations^ of an economic character, or in imposing re- 
Btrictions (other than in prevention of violence or fraud) 
on the economic activities of its citizens. A schedule of 
goveAiment functions admissible on a purely individual- 
istic plan would include the maintenance of an army 
and a navy, courts of justice and a force of police, the 
enforcement of a criminal law and of statutes in refer- 
ence to sanitation, adulteration of food, inspection of 
steamboats, etc., these being indirectly protectivo in 
their character; but it could not comprise the conduct 
of the post office, the maintenance of hospitals and 
poor-houseS, or the operation of railroads. Only such 
actions on the part of tli(» state as were directed to prevent 
the interference of its citizens with one*anothcr would be 
legitimate^ 

2 m IndividualiBm as based on a theory of justice. 

This system of individual liberty against the interference 
of government has been defended on difierent grounds. 
As a matter of justice it has been argued that the indi- 
vidual has a right to be let alone. On economic grounds it 
has been contended that it pays to let him alone. I-astly, 
on purely scientific grounds it jias been argued that it is 
in gpnergl consonance with* the evolutionary nature of 
human progress that the individual should struggle for 
himself and survive, or fail, according to his fitness. The g 
first of these arguments — Ijie restriction of the ojjration 
of government to the defence of the rights of the individual, 
-—is especially found in the WTitings of the political philo- 
of the later eighteenth and# early nineteenth 
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centuries.^ We find it in the theory of the state advanced 
by Kant and Fichte, and following as a corollary upon their , 
view of the doctrine of the social contract. Kant, actuate^ 
by a spirit of protest against the paternal interference of ; 
the Continental governments of his day and t]ieir intrudpir . 
into the private life of the citizen, bases his views of govern, * , 
mental functions on the idea of liberty, and assigns to the 
state the hindering of the hindering of liberty as its 
proper policy. ^ But among Gennan writers Wilhelm von . 
Humboldt, in his Sphere and Duties of Government,^ offers 
the most comi)lete expression of the thoroughgoing political 
individualism cliaracteristic of this period. Taking as his 
starting-point the “ individual man and the highest ends 
of his existence,” Humboldt finds the paramount considera- 
tion to be that of individual variety and self-development. 
On this the active interference of government can have 
none but a detrimental effect. For this rcasorf “ the state 
is to abstain from all solicitude for positive welfare, and 
not to proceed a ‘Step further than is necessary fpr mutual 
security and protection from foreign ‘enemies.” Even * 
such examples of interference as national education and 
state relief of the poor are to be condemned. This political 
theory of non-interference received a decided stimulus 
from its false analogy with the doctrine of popular sove- 
reignty. It was but natural that at the beginning of 
modern democratic government the idea of the right of 
the nation to govern itself should be confounded with the 
somewhat similar claim of the individual to be Jleft |ilone 
to manage his own affairs. Political freedom and non- 
interference seemed synonymous terms. In America the 
« * 

‘ excellent critique of the individualism of the eighteenth o^tury . 
r and ij4a transmission to the nineteenth is found in Michel L*Jd4e de ' 
(introduction and bk. iii). 

* See above, bk. i.,^hap. v, 

■ Writfen 1791 ; published 1862. 
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of individual rights was dpminant during the forma- 
tive period of the republic. The original situation of the 
■colonists, compelled to wring their sustenance from a 
reluctant wilderness, the discredit of government in general 
: by the land fees, quit rents, and tea taxes of the royal 
inspired the Americans with an intense belief in 
self-reliance an$i individual rights. We find it as the 
; central feature of the political philosophy of Thomas 
'Jefferson and the writers of the period,^ and it has per- 
sisted^until to-day in the opinions held by a large section 
of the people of the United States. 

The individualistic theory of governmental non-interfer- 
ence resting on a doctrine of individual rights has an 
attractive and undoubtedly plausible appearance. Its 
weak point lies in the fact that on closer examination it 
is seen to contain inconsistencies of a serious character. 
To carry it out fully and absolutely would involve the 
adoption of an attitude at variance with the diciiites of 
common sense, and one which no government has over 
found it practical to completely accept.® Mill has shown 
that the limitation of the province of goverurmait to the 
prevention of force and fraud “ excludes some of the most 
indispensable and unanimously recogni/ied of the duties 
of government.” ^ Every government recognizes and en- 
forces the right of private property, but it can be objected 
that this, in the case at any rate of property in land, looks 
very much like positive interference, since the maintenance 
of the claim of one individual is equivalent to the exclu- 
sion jf a]|} others. In the cAse of the regulation of the 
right of bequest, the fact of interference, though universally 
a|^xoved, is still more evident. In matters such ns the 
• # 

* Seed. E. Merriam, Bidory of American Political Th writs. 

. ,■ Stuart Mill, Principles of Political Kconomy^ bk. v., cbafM). i. 
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coining of money and the ,conduct of the postal aerVice^ 
we have instances of governmental action in positive 
direction of such obvious convenience and general utility 
as entirely to warrant the violation of individual libetty 
involved. In other cases, as lias been shown in detail 
by Professor Sidgwick,^ there is an obvious breach of 
public morality in a policy of complete abstention; that 
a government should leave deserted children to starve, 
and content itself with “ not interfering ” with the desti^ 
tute poor, is a point of view that meets with almost universal 
condemnation. The positive duties of the state in regard 
to national education are also generally admitted, although 
it is hard to find a defence for such a function of government 
on a purely individualistic plan. 

3. Based on a theory of profitability : the doctrine 
of laissez-faire* The view that social justice demands 
that the individual should be left in possession of his 
“ natural rights ’’ may therefore be discarded. Fa^r more 
importance has attached to the econiJmic defence of indi- 
vidualism, the (xaim that it is more profitable for the 
welfare of industry and commerce that every one should 
be left to follow his own interest as he himself understands 
it. This is the doctrine that was paramount in England 
during the rise of modern industrialism, and which was to 
a large extent reflected in America and elsewhere. The 
cause of the peculiar dominance of individualism in the^ 
direction of economic policy is to be found partly in tlie 
industrial circumstances of the time, partly in the effect 
exercised upon public opinion by the writings of the 
political economists. During the period between 17M tod 
1850, England, and in consequence the industrial world, , 
undei^went a series of economib changes of such funda- 
,, mental importance as to earn the name of the Indui^ial 

1 Henry Sidgwiek, Principles of PolitictU Econofny, bk, iU;, chsp. ii« 
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Revolutiion,” ^ The invention of special machinery for 
the textile industries (the* spinning-jenny, the mule, the 
power loom, the cotton gin), together with the applica* 
tion of steam as a motive power, cluingcd tlie system of 
production from its previously restricted and domestic 
character and established the factory system. The con- 
temporafy improvements in the smelting of iron ore (coal 
being iJised as fuel), the improved means of transportation 
in the shape of better roads, canals, and later the intro- 
deletion of steamboats (1807) and the building of railroads 
(1830) enormously increased productive power and stimu- 
lated international exchange of products. At the sanie 
time the existing system of government regulation of 
industry (the tolls, duties, prohibitions, labour statutes, 
etc.) became entirely out of harmony with the industrial 
situation and with the need for mobility of capital and 
labour and oj)portunity to exploit foreign commerce. 

The t inadequacy, and to a great extent the positive 
liindrance, of the Mder system of stjite interferenee became 
apparent, and contributed directly the rise of modern 
political economy. Adam Rinitli in his Wtalth of Natwm 
(1776)P, followed by Ricardo, Malthiis, FrMerie Baatiat, 
and otluiTS, elaborated the economic system of individual 
liberty as the new guide of legislative policy. The funda- 
mental argument of their system runs as follows : Every 
man is actuated in his economic relations mainly by the 
pursuit of his own interest. If individuals are left free to 
follow their own choice in the use of their capital, the sale 
of their labour, or tho^ renting of their property, the 
liberty of each will be in the general interest of all. For 
capital and labour will by this means be directed to those 

^ The student may with profit consult in this connocinr. Toynbee’s 
Industrial Hetfolution, Cimningham’a Grouch of Kn^Ush Indusir}^ and 
Compierce, and Hobson’s Kvduiitm of Modern Capitalism, • • 
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opeiations in which they are most profitably employed,^ 
and in which the remuneration for them is in consequence 
the highest. A similar reasoning applies to prices ; for if 
articles are freely Exchanged, an increased demand for any 
commodity will tend to raise the price and to call forth 
an additional supply, until by the operation of these balanced 
forces an equilibrium is obtained. International ^change 
of goods, if left unrestricted, will be effected in the quantity 
and kind most profitable to those making the exchange : 
every country will prefer to direct its labour tow^ards the 
production of those articles for which it has the greatest 
adaptability, and will rely on its trade with other nations 
to supply the commodities w'hose production it finds 
relatively difficult. Wc have tlius a general economic 
harmony in which every individual seeks to obtain the 
greatest advantage for himself to the general well-being of 
all. In such a state of things government interference 
becomes needless and necessarily noxious. To fix» prices 
and wages by legislative act, to assigh fT legal rate of 
interest and prose ribeji legal scliedulo of rent, to proMbit 
importation or hamjier the movement of kiboirc from trade 
to trade or from ])lace to place — all this is contrary to 
a natural law which if left to itself will co-ordinate every- 
thing to the best advantage. 

The effect of this teaching througlioiit the world, but 
especially in Greiit Britain, was momentous. It led to 
the repeal (1813-14) of the long-standing regulation of 
labour under the Elizabethan statute. It occasioned the 
abrogation of the laws against flee,combiiiation of working- 
men (1824-25) and of the laws of settlement restricting* 
the movement of labourers, the repeal of the remains of 
th6 navigatjpn code (1849), which siiice^the reign of Charles 
II had sem^ht to limit the trade with British colonies to . 
the ^hips of the mother country, and the abolition of.^the . 
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Iradio monopoly of the EavSt India Company. It found ita 
greatest triumph in the abolition of the Corn Laws (1846), 
followed by the repeal of the remaining protective duties and 
Jtlio establishment in the United Kingdom of the system of 
^ee trade.^ In America, though the absence of positive 
interference in the past prevented the necessity of similar 
JBtalutes of repeal, the same ideas exercised an enorriious 
influence. The writings of earlier American economists 
reflect with what General Walker has called a “ Chinese 
fidelitji’* the ideas of tlie English school; and the 
low-tariff movement before the war was based on the 
doctrine of free trade. In a succeeding chapter wc shall 
have occasion to refer to the later criticism of natural 
liberty. 

4« Based on a biological analogy ; the survival of 

the fittest. _ The evolutionary basis of the individualistic 
theory of governmental functions has not enjoyed the 
same prominence as tlic economic doctrine. Wo see it 
especially in the j)olitical philosophy of Ilcrbt'rt Spencer. 
As we havj already noticed in coimcction^with Ihc organic 
theory of society,* Sj)^ncer endeavours to apply the bio- 
logical thedty of evolution to the interpretation of social 
and industrial progress. The govermiruint is re-gardtid as 
one of the “ organs ” of society. It should be entrusted 
only with that function for which it is specially arlapted; 
and with the advance of social complexity it imist lose 
in scope what it gains in intensity. “ A function to each 
organ, and each organ to its own function,” says Spencer, 
“is the law of all organization? . . . The lungs cannot 
. digest*^ the^heart cannot respire, the stomach cannot propel 
^ blood. . . . Must wo not expect that With government 
al^ special adaptation to^nc end implies non-adaptation 
io other ends ? ” Spencer, in his earlier writings at any 
* A? Mongredica, Hisiorj of the Free Trade Movement. . 
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rate, was willing to follow his theory to its logical but- 
come, and to erect the dogma of “ the survival of the 
fittest into a moral law. To interfere with its operation 
was to disturb the “ natural” order of progress. Should 
the state aid the poor, the sick, and the aged, it thereby 
contributes to the survival of fonns which have no claim 
to survive, and whoso existence is a detriment to life* in 
general. “It seems hard,” he says, “ that ' a labourer 
incapacitated by sickness from competing with his stronger 
fellows should have to bear the resulting privations. It 
seems hard that widows and orphans should be left to 
struggle for life or death. Nevertheless when regarded 
not separately, but in connection with the interests of 
universal humanity, these harsh fatalities are seen to be 
full of beneficence.” The theory thus advanced is interest- 
ing as illustrating the extreme form which individualism 
was apt to assume during the period of its dominance, 
but hardly needs a detailed refutation. Such an argument 
would apply equally well to the * suf)pression of private 
charity, private •aid to the sick, and private maintenance 
of the poor as well as to goverimu^nt felief. If the sole 
test of fitness to survive is found in the fact\>f survival, 
then the prosperous burglar becomes an object of com- 
mendation, and the starving artisan a target of contempt. 
If it is assumed that widows will die unless the government 
helps them, and that usurers will grow rich unless the 
government stops them, this seems a very poor reason 
for saying that wddows ought to die and that usurers ought 
to grow rich. Even takfhg*the evolutionary orgum^t on 
its own ground, it can be urged with justice that al soon 
as the government does “ interfere,” then its interference 
becomes one of the facts of the ilituation, one of the opera- 
, tive forces to be taken into account. Indeed, the attempt 
to llius apply the biological doctrine of evolution to the 
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theory of the fimetions of government involves a distortion 
of thef truly scientific point of view.^ 

5, Conflicting forces. Even in the first half of the 
nineteenth century, when the individualistic view of 
government was dominant in both theory and practice, its 
doctrines were not altogether unoppf^sed. The wonderful 
progress made in productive industry by the factory 
system operating under a regime of natural liberty seemed 
the strongest possible argument in its favour. As against 
this the appalling distress of the working-classes during the 
same period plainly called for a more active policy on the 
part of the state than mere non-intervention. The factory 
system under the play of free contract seemcid inevitably 
to lead to oppressive liours of labour, unwholesome and 
brutalizing conditions of work, and the employment of 
children of immature age as a substitute for adult labour.* 
The degradation and insufficient remuneration of the 
wqjrkors as a cons(‘,quence of their enjoyment of “ natural 
liberty called forth a strong current of o|)inion in o]>posi- 
tion the policy of noii-interfercace. Thomas Carlyle, 
in his Past hiid^P resent (1813) and Latter ‘Dmj Pamphkts 
(1856f,3 denounced the “ dismal science of the economists 
and ridiculed the doctrine of lamez-Jaire. The practical 
effect of this humanitarian movement is seen in the legis- 
lative regulation of factory labour in Great BriUiin by 
Acts of Parliament of 1833, 1844, 1847, 1850, and later 
statutes. These measures, which limit the hours of em- 
ployment for women and children, arc flatly at variance 

• * 9ee in this connection G. Nasmyth, Social Progress and the Darwinian 

Theory {\mh 

* An occonnt of the miseries occasioned by tlie factory system may 
be found in Spencer Waljwle’s History of England^ Vol. III., chap. xiii. 

• “ Let us hope that the leavo-alono principle has got its^potheoflia. . . . 

' Be^ectablo Trofessors of the dismal science, your small^ l^aw of God * 

is hung up along with the multiplication table itself ... die length of^ 
yoU]*tethor is pretty well run {Latter-Day PampfUds, No. I). 
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with the individualistic principle. They have, however, 
been subsequently imitated in the legislation of the "great 
industrial states, including most of the manufacturing 
states of the American Union. The further disintegration 
of the principle of non-interference will be traced in the 
third chapter. From what has been said, however, it may 
Siifcly be concluded that pure individualism in the conduct 
of government is impossible. Its adoption, in complete 
form, runs counter to the most instinctive impulses of 
humanity, and would neglect governmental duties of the 
most evident character. As a matter of political justice 
it rests on a mechanical attempt to completely divorce 
individual and social rights. On an economic basis it 
overlooks the plain advantages of co-operation and regu- 
lated effort. As a scientific law it will not stand examina- 
tion. 
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CHAPTER 11 

SOCIALISM 


1. The Socialistic theory: its destructive criticism. — 2. The constructive 
progratLimo of socialism. — 3. The Gorman Social Democrats. — 
4. Socialism in England and America. * 

1. The socialistic theory : its destructive criticism. 

Entirely opposed to the individualistic conception of 
government are the doctrines known as socialism, collec- 
tivism, communism, and which, subject to later distinction, 
may be spoken of together as the socialistic theory of the 
state. No socialistic state has actually existed on any except 
a small and experimental scale. Socialism is therefore 
mainly an ideal rather than an actuality*. I>ut the doctrines 
it embodies have appealed so strongly to so many minds, 
have exercised such an important in/iucEce on* actual 
legislation and practical politics, and contain, in «pite of 
their fallacious nature, so much that is of use and inspiration, 
as to merit a special treatment. 

Socialistic theories present both a destructive and a 
constructive aspect. They offer in the first place a criti- 
cism of the existing industrial system (whose basis is 
individualistic), with a view to show its inherent unsound- 
ness and its inevitable collapse.. In the second place they 
propose to substitute for the present state a co-opferatiVe(; 
commonwealth to be founded on associated effort and joint 
control, ,The critical part of the * socialistic doctrine is 
intended 1;o show that the individualistic system of indust^ 
is wasteful and ineffective from an economic point of view, 
and inequitable in that the remuneration which falls j }0 
' 350 * * 
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th^ different classes of workers is not according to their 
relative deserts. The more celebrated writers of the school^ 
as, for instance, the great German sociaEst Karl Marx in his 
; Cg(g^o/, which has been called the gospel of socialism, 
criticize the existing state from a point of view elaborately 
historical. ^ Marx alleges that the system of individual 
, private property on which it rests is tlie outcome of original 
aggression of the strong against the weak, representing aji 
appropriation of the means of existence by the stronger 
class, and their consequent exj)loitat.ion of the mass of work- 
men, who remain in a state of dependence spoken of as 
wage slavery. The progressive* improvement of the means 
dTproSuct-ibn renders the workmen more and more depen- 
dent on those who employ them. The appropriation of 
the land by private owners (a process i>racti(‘ally comj)lete 
in older countries) renders it impossible for any individual 
to apply his labour directly to the natural resources of the 
earth.- The increasing use of machinery, although vastly 
more efficient than the hand labour which it has replaced, 
makes all produefive Operations more and more dependent 
on the possession of capital, on the ability to purchase 
machines, premises, etc., and to forego the prospect of 
immediate reward for the sake of future profit. In such 
a condition of things the isolated labourer has nothing 
W'hereon to subsist except his labour power, which he must 
sell as best he can to the highest bidder. In the nature 
of things he cannot receive less for it than wliat will enable 
him to barely exist, but anything over and above this will 
depend on the bargain he is able to make with his employer. 
Now this bargain, although nominally effected under the 
rule of free contract, is in*reality a forced one. The«work- 
man must sell his labour or die of starvation. But since ^ 
the increase of population, as Malthus and others Save 
$hown> is continuous until some point w^ere it is actually 
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checked by lack of means of subsistence, the labour market 
will always be so crowded with labourers as to bring down 
the level of wages to that which practically amounts to the 
necessaries of life. Should wages rise above this, a respon- 
sive upward movement of population must bring them down 
again. Such is the famous “ Iron Law of Wa^es formu- 
lated by Lassalle on the basis" bl the RicaffliahlScononuc 
The other side of the industrial bargain is represented by ^ 
what the employer receives from the labourer. Tins con- 
sists each day of a certain amount of labour power, which 
results in tlic fabrication of a certain number of useful 
commodities produced by the application of the day’s 
labour. Frojn the nature of the bargain it does not follow 
that the commodities thus produced by the workman’s 
labour need be exactly equivalent to the commodities 
given to him through the medium of his wages by the 
employer. Indeed, the socialistic writers assufe us^the two 
are by no means equal. The workman produces in the 
day more than he consumes (for otherwise tht"* employer 
would have no motive in undertaking * production), and 
the surplus thus created falls to the lot of hfe fortunatt^j:; 
employer. The labourer who sells liis labour under 
pulsion is compelled to submit to this fraudulent system'. 
Such is the doctrine of surplus value, which is particularly 
associated with the name of Rarl Marx, and vrhich is the 
foundation of the critical theory of socmlism. The point 
in which it lies open to attack is that it attributes to labour 
the whole of the produAivo reault, and does not allot a 
share to the machine which was used in co<opcratiott and 
which is the pro'perty of the capitalist. 

It h impossible here to enter iflto the economic discu^on 
to which this question gives occasion. It is only intended 
to show on what grounds the socialistic comtention accuses 
the present system of being ei^entially inequitable* Marz 
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and the writers who have folJowed his lead are not content 
with alleging the present unfairness of the method of free 
contract and free competition. They claim that with the 
continued application of machinery and improvement of 
production, the continued appropriation of natural resources 
and constant growth of pop\ilation, the inequity of the 
system will be em])hasi2oxl, the gulf between the ca])italists 
and the labourers, the rich and the poor, will be further and 
further increased. Sooner or later, they maintain, the 
forces thus at work will precipitate a vast social caUistrophe, 
which can only be avoided by altering the industrial basis 
of our social system, and substituting associated effort for 
the ^onoi^c^ eparchy of free competition. Their theory ‘ 
thus assumes the aspect of a social prophecy. 

On more valid grounds the socialists draw attention to 
tile wastefulness of tlio individualistic method of pro- 
duction and distribution. A vast amount of work is per- 
fornted luider it has no social utility, a great deal of 
work is duplicated and even done several times f>ver with 
no general advantage. The labour w^ted in competitive 
advertiijjng, and efforts of a similar character intended 
i^^ercly to divert business from one person to another, is 
the most conspicuous iastjince of economic loss of the first 
class. Instances of work that is needlessly multiplied are 
seen in the case of eonipeiing railroads running trains over 
parallel lines, and in retail stores existing in considerable 
number where one general distributing establishment could 
do the work. Perhaps the simplest and best illustration 
l^&the point in question is seen in the contrast between the 
delivery of letters at consecutive houses and in neighbour- 
ing streets by a pogtman (an official under collective^ 
management) and the waste of time and labou]f involved 
by the spasmodic delivery of milk and groceries at^variqjis 
housed throughout an extensive district by the employees 
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under individual management. It is in the econoxnio 
saving thus eilected that the amalgamation of industry by 
large corporations proves economically superior to produc- 
tion and distribution by small concerns. The large indus« 
trial companies and department stores of the present are 
standing proof of the fact. These the socialist?} regard aa 
indicating the necessary passing of the older system of 
individualism, the large corporations representing a transi- 
tion stage towards the general industrial management by 
the state. ' 

2. The constructive programme of socialism. Prom 
what has been said it will be easily seen that the critical 
or destructive side of socialistic theory contains a great 
deal that is true and extremely useful in indicating the 
proper direction of measures of social reform. The other 
side of socialism, its constructive programme for a co- 
operative commonwealth, is much weaker, and cannot be 
worked out in detail without meeting vdth hostile criticism 
from socialists themselves. In general terms the jiro- 
gramme of socialism is to substitute government manage- 
ment for private management, to put all productive 
industry under state administration, thus making the sta^ 
the sole employer, and putting all the workers in the employ 
of the sttite. On this system the fimctions of government 
would extend to the whole domain of economic operations ; 
it would manage all the railroads, the factories, the mines, 
and the farms. In place of competing retail stores, govern- 
ment distributing houses wopld be established for deliver- 
ing to each citizen his sliare of the national prod?ictioj|j^ 
Individuals would still have a property right to the things 
*i;hey actually intended to use — ^hoi^s, food, clothes, etc., 
— but alb* the means of production would be nationalized. 

The inherent impfacticabffi^^^ such a sjrstem beepmS 
evident when one tums^ from the general scheme of 
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production to the question \)f distribution — the method 
according to which the wages of the workers under the 
socialist state are to be managed. On this point there is a 
great variety of opinion. The most extreme view is found 
in those writers who recommend that everything produced 
should be dommon property, all persoiw taking from the 
general stock according to their needs. La mise an (as, la 
prise au tas^ ran the formula adopted by Proudhon, the 
Freijch anarchistic writer. Such a system would, of course,^ 
leave no such thing as individual wages, the remuneration 
of each labourer being according to his needs, not according 
to his efl&ciency. Somewhat similar to tliis is the suggestion 
for a general equality of wages, all persons being compelled 
to work for an equal number of hours (or a num])er of hours 
equalized according to the relative attractiveness or rcpul- 
siveness of the trade) and all receiving the same remunera- 
tion. This, it will be remembered, is the solution of tho 
wag^s problem offerefl by Edward Bellamy in his Loolnntj 
Bachcard, a presentation of the socialist state in the form 
of a romance, which^attracted at the time of its publication 
(1888) a phenomenal attention. To all except the most 
sanguine visionaries any socialistic scheme involving equality 
of wages is totally impractic^able. It is evident that under 
such an arrangement the individual stimulus to w’ork W'ould 
be gone and the efficiency of production hopelessly impaired 
by idleness. Bellamy and others attempt to argue that 
\mder the improved conditions brought by socialism the 
elevation of the general morai tone would severely dis- 
coufiten&ce any such shirking of work, and that with the 
shortened hours of labour possible under* co-operative w^ork 
there would be no aversion to labour on the part of the 
individual. Such an argument is altogether of an idealistic 
eharacter, and contains the most monstrous assumptitms of 
a sudden and mechanical renovation of human nature, so 

• m 4 
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sweeping as to beg the whcfte question of social reforfti. 
The argument is also in contradiction to the method 
(adopted by Bellamy) of lengthening or shortening the 
hours of labour in any trade in order to attract or repel 
workers according to the needs of any particular moment. 
This plan itself rests on the assumption of an ‘^version tb 
work. 

We come finally to the scheme of industrial organization 
that may be described as socialism j>roper, in opposition 
to communism and collectivism. In this caKse w'ages are 
to be awarded to each labourer according to his efficiency. 
The plan supposes a liicnirchy of officials (on the elective 
principl(‘) who control the productive process, drafting 
the workers from trade to trade as may bo needed, and 
paying salaries, making promotions, etc., according to the 
industrial efficiency of the workers. The pay of a good 
workman would be high, of an inefficient or idle workman 
low. The scheme would be almost ^perfect, if one \ould 
assume the official, persons who assign places, salaries, and 
promotions to be omniscient and iiv peccable. 'But the 
possibilities of corruption, the play of interested motives, 
intrigiie, personal sjiite, and unfairness of all kinds w^ould 
be so a])palling under present conditions of public morality 
as to altogether remove such suggestions from the domain 
of the practicable. If all industry were forcibly appro- 
priated by the government and private business prohibited, 
the individual who fell under the odium of the bosses ** 
and cliques ” that mighC v.ery possibly control such a 
government, would feel himself to be under a d)§spoflsm 
from which the organization offered no escape. 

The arguments against a general centraUzed socialism 
of the land described are of such evident weight that it. is 
not surprising that within recent years many variations of 
socialism have been put forward with a view to escape the 
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diffictdties of the centralized plan. There arc, for example, 
various kinds of guild socialism and municipal socialism. 
The main principle of these is the same idea of co-operative 
effort u.scd to replace individual competition as lies at the 
base of aU socialism. But by restricting the area to the 
numbers concerned, and, above all, by basing the ujiion on 
similarity of occupation and interest, it is hoped to avoid 
the brutal rigour of cast-iron centralism. ]\Iore notable still 
are the very schemes which go by the name of syndical- 
isia,*' in which the industry becomes the basis of social 
dfganization. The miners take the mines, the railroad men 
take the railroads, the operatives take the factories, and 
so on, till economic society consists of vast federated groups 
of workers each exchanging its products with the others. 
It is characteristic of syndicalism that it si'eks to gain its 
end, not by tin* laborious methods of persuasion, note- 
getting, and political activity, but by direct action in 
stoppiiig*the wheels of the world's machin<‘.ry. It hopes, 
by., means of the general strike, the turning-ofl of tho 
water ^upply and the electric-liglit, t-Oj^force its enemies to 
capitulate. IP forgets that if, i n anger against tlie capitalist, 
it turnsPoff the light, the syndicalist also is in the dark.^ 

• 3. The German Social Democrats. Socialism, how- 
ever, has more than a merely theoretical aspect. On tho 
continent of Europe it has made itself a force in practical 
politics of the highest importiince, and socialist political 
parties have of late assumed some importance in England 
and the United States. But it is in Germany especially 
that the socialist propaganda tas met with success, and has 
exercised a powerful influence on the legislative jiolicy of 
the government. The evolution of socialism in Germany^ 

^ The writer of this booJ has endeavoured to show in another work 
{Th€ Unsolved Riddle of Social Justice, 1919) tho essentifl fallRey of 
all the different brands of socialism, while admitting the cogency of the 
eoeiafiePiudiotment of the regime under which we live. 
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is not only interesting of itself, but is singularly instmctivo 
in the light it throws upon the probable future of socialist 
political parties, and the extent to which they are likely 
to succeed in modifying the attitude of existing govern* 
meats. It arose, as also in France, in the earlier part of 
the nineteenth century, assuming at first an altogether 
ideal and utopian form.^ The earlier socialist, or com- 
munists as they were at first called, greatly under-estimated 
the enormous difficulties that stand in the path of social 
reform. Attributing all existing evils to the prevalence of 
the capitalistic system, they presumed that its immediate 
abolition in favour of state control would effect an almost 
immediate regeneration of mankind. The original pro- 
gramme of socialism, when it arrived at the stage of having 
a political programme, consisted in the uncompromising 
destruction of capitalistic industry. This was the attitude 
of the socialist wing of the revolutionists that for the time 
being overthrew monarchical government in France in 
1848, and threatened its existence in^the German convul- 
sions of the same year. After the collapse of th^t great 
movement the German socialists fell iivlo opposing groups 
— some of them still aiming at a general univer8a*^i revolu- 
tion, and attempting to organize on a cosmopolitan baaih, 
others recognizing the present national state as their 
starting-point, and desirous of gaining their ends by con- 
stitutional reform. By the latter plan socialism, instead of 
fighting itself into power, would vote itself into power. 
The greatest influence during this period was exercised by 
Ferdinand Lassalle, who oi^aaized a German Working* 
men’s Association, and advanced as an immediate pro- 
gramme the use ctf state credit for the foundation of 

ff- 

1 Of the^initial period of modem sooialiam in Germany, Weitlixm*s Die 
W€U wiBjie iei um sein soU (1838), and in France the writings^ jSai|it 
Simon and Fourier, may be oited as illustrative, 
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worHng-men^s productive associations, which should act 
as the beginning of h socialist state. The secession of the 
revolutionary anarchists, the collapse of tfie international 
aspect of the movement,^ aided the growing tendency of 
German socialism towards a national constitutional form 
•whose imijiediate aim should bo the alhunmeiit of practical 
measures, rather than the complete realization of the ideal 
state. At a congress at Gotha in 1875, a general union of 
the Socialist party was effected on a basis of compromise. 
In* the programme there adopted the “abolition of the 
system of wage labour ” was indicated as the ideal of 
socialism, but certain immediate measures were proposed 
“ in order to prepare the way for the solution of the social 
question.’* 

In the period follownng (1878-90) the party underw^ent 
a severe persecution at the hands of the Gorman imperial 
government, which did not, howTver, drive it into revolu- 
tionary measures. ^At a congress hold at Erfurt (1891) a 
revised platform was adopted, w^hich became the official 
programme o| the German Social Democratic party and 
has since been vefy widely recognized as a sort of charter 
of socialism. It demands universal, equal, and direct 
suffrage by ballot (extending the franchise to women), 
proportional representation, direct legislation, substitu- 
tion of a universal militia for a standing army, freedom of 
the press and of meeting, free justice, a graduated income 
tax, improved factory legislation, statutory limitations of 
the hours of labour. With these immediate demands are 
c^uplqfl a general denunclktfbn of the evils of capitalistic 
industry. But it is asserted that the “struggle of the 
working classes against capitalistic exploitation must o| 

' Karl Marx, in 1864, while a refugee in Tjondon, fouml^l the Inter- 
national Working-men’s Association, which aimed at social revoluUon 
^thoiij the help ofjexisting governments; the movement* collaprod 
after the Franqo-Prussian War. 
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necessity be a political struggle,” ^ and it will be seen that 
the present dejnands of the party in^ude nothing that is 
not asked by various radical groups in Anglo-Saxon coun- 
tries, except perhaps the item of a legal labour day. On 
this basis the progress of the Social Democrats in point of 
numbers has been extremely rapid. At the foundation,, 
of the German Empire they elected only two members to 
the Reichstag; in 1893 they elected forty-four members, 
representing 1,876,738 votes, and in the last election, before 
the Great War (that of 1912) .succeeded in returning One 
hundred and ten members, representing 4,238,919 votes. 
In the welter of parties, groups, and factions which has 
occupied the remains of Germany since the w^ar it is no 
longer possible to distinguish where socialism begins and 
ends. But before the war it was very generally conceded 
that the Social Democratic party (including therein those 
who vote for socialist candidates) was not entirely made 
up of socialists. It had become to a laj*ge extent the party 
of discontent and of standing opposition to the imperial 
government, and wt;s by no means to be looked upon as 
entirely made up of persons believing ifi the practicability 
of a co-operative state. 

In all the Continental countries one of the vexed questions 
of present socialism i,^ the extent to which the earlier 
doctrines of the socialistic theory arc to be maintained. 
Some of the sociabsts tenaciously adhere to the original 
tenets of Karl Marx, and persist in believing in the immin- 
ence of the social cataclysm. This, how^ever, in view of 
the evident improvement in^thb lot of the w^orking^, clashes 
during the nineteenth century, during which the actual 
jWages of skilled labour were about doubled, is an expecta- 
tion that^ seems belied. A great many socialists believe 

^ A irtJislation of the text of the Eiiurt programme may be, found ia 
Ely’s Socialitm and Social Rfjom, appendix t 
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m the progressive alteration^of present conditions witli a 
view to immediate social amelioration to the extent actually 
practicable. Tliese “ re\nsionists,” as they are called 
how, everywhere dispute the field with socialists of the 
older, orthodox, and Marxian typo. Indetnl, it may be 
oJaimed th|^t the greater number of socia lists now favour 
the ameb’oratioii of present conditions rather than their 
complete overthrow. The socialists, though extremely 
numerous in France and Italy, have nowhere else as much 
cohesion and unity of operation as they liad obtained" 
before the Great War in Germany. In Franco in particular 
they arc divided into opposing factions. Some of thorn, 
imder the name of collectivists/* are of the Marxian typo, ’ 
favouring a complete economic control exen'ised by a cem- • 
tralizod government; others advocate tlie adoption of a 
socialistic progTaimne by the development of municipal 
control; others again, the “ possibilists/' arc inclined 
to ac€ept any measu^s of am(‘lioration that can bo obtained 
and* to co-operate with any existing governments that will 
meet th«ir viev^s. • 

It is obvious, hSwever, that the comiug of the Great 
War dealt a severe blow to the international aspect of social- 
ism. Before 1911 many socialists indulged the vain hope 
that the socialist workers of tlie world were united to a 
degree that would forbid warfare between jiation-states. 
The bond of a common economic lot and of common 
economic aims was thought to be stronger than the tics 
of race, language, and national political union. This 
drgam yas shattered like gljtss.® The socialist had forgotten 
that organized control is a factor of profound import. 
Those in command of the existing government and the^ 
existing national armyTiave a long start. But ejen apart 
from this it seems clear enough that at the present stage 
of the Vorld’s history the tie^ of blood and language and 
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neighbourship are still stronger than the mere afiSiliatten 
of international groups. 

4. Socialism in England and America. Varioud 
socialistic associations have been formed in England — 
the Social Democratic Federation (1881), the Socialist 
League (1884), now extinct, and the Fabian Society. The 
latter has contained among its members many persons 
of marked talent — the two Webbs/ Mrs. Annie Besant, 
and others— and the collection of papers published by it 
under the title of Fabian Essays in Socialism has had an 
extensive sale. The programme of the society consists 
in the gradual introduction of socialism, recognizing the 
need of a transitional stage in passing from capitalistic 
industry to collective management. In the United States 
there have been numerous examples of practical attempts 
at the realization of collective management in the founda- 
tion of various communities in which the principle of 
associated labour and common owne;rship was ‘adopted.® 
Of these the Kappites of New Harmony (later of Economy) 
and the communists of Zoar, Amana, and Oneida are 
familiar examples. These experiments' have always proved 
failures, except where the main motive was religious and 
not economic, and where the community of property was 
only incidental to aspirations of a higher character. Of 
late years socialism has appeared in the United States 
in the form of political j)arties which are developing a 
considerable voting power. The Socialist party and the 
Social Labour party are the most important. In the pre- 
sidential elections of 1912 soihe 900,000 votes gi^^en 
to the Socialist candidate and 29,000 to the Social Labour 
,, candidate. In the election of 1916 the Socialist Labour 

^ Sidnej and Beatrice Webb, weU known as joint authors of Bitioty 
of Trade Unionism^ etc. 

* Conoult in this connection Charles Nordhoff, The Cmmunittie 
Societies of the United States, 
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candidate received some 14,()p0 and the Socialist candidate 
over 690;000 votes. But in the case of both these parties, 
.^ough they preface their platforms with general statements 
in favour of the nationalization of production, special 
stress is laid on the immediate demands for stiito railroads, 
giunicipal ^control of lighting plants and street cars, a 
graduated income tax, etc. They thus illustrate in their 
practical programme a very close similarity with radical 
political parties whose basis is not socialistic. The present 
demands of socialist parties Ix^th in America and io Europe 
are very closely allied to those that arc and have been 
advanced by various parties of a radical type (Populist, 
Independent Labour, French Radicals, etc.) which are 
not avowedly socialist at all. Tlic fundamentfil biisis 
of radicalism is individualistic, and hence represents in 
theory the opposing extreme from the socialistic conception 
of the state. But the progressive evolution of modern 
BociaJism*is carrying^it further and further from its origimil 
ideal. The latter many socialists admit to bo utopian 
and unattainable, and many persons act socialists would 
concede that the theoretical ideal of a co-o}»orative common - 
wealth Aay exercise a formative influence on the direction 
of actual legislation. The aims of the socialists in cou-| 
nection with municipal government we sliall discuss in i 
the next chapter. 


READINGS ^GGESTED 

Eirkup, T., History of Socialism (18&2), chaps, i., vii., 
zii. • ' 

Skelton, 0., Socialism, a Critical Analysis (1911), Jlhap. ii. 
Sch&ffle, A., Quintessence of Socifdism (translatioi^ of 8th 
Genaan edition, 1889). 



36i . THE PROVINCE Of GOVERNMENT 

FURTHER AUTHORITIES 

Bliss, W. D. P., Handbook of Socialism, 

Bellamy, E., Looking Backward (1888). 

Marx, K., Capital (1867). 

Webb, S. and B., History of Trade Unimism, 

Nordhoff, C., Cmnmiinistic Societies of the United States 
(1878). 

Poblmann, R., Geschichte des antiken Kommunismus und 
Sozialismus (1893). 

Schaffle, A., Impossibility of Social Democracy (authorized 
English edition, 1892). 

Zenker, E. V., Anarchism (1897). 

Leacock, Stephen, The Unsolved Riddle of Social Justice 
(1919). ' 

Hughes, J. W., American Socialism of the Present Day 
(1912). 

Walling, W. E., et al, (editors), The Socialism of To-day 
(1916). 

Barker, J. Ellis, British Socialism (1908). 



CHAPTER III 

THE MODERN STA'IE 

1. Tho now environment. — 2. Theory of protection to iiidiistr 3 \ — > 
ft. Modern protective larilTs. — i. Interferenco with competitive 
prices; tniat and raiboad legislation. — 6. Government interference 
on behalf of tho working class; factory laws, stale insuranco, and 
pensions. — 0, Municipal control. 

1- The new environment. We shall now consider, 
in conclusion, the actual functions exercised by modern 
governments and the existing state of opinion in reference 
to the economic duties of the state. The pra ctical operation 
of all lUQdern civilized governments remains, in a certain 
sense, on an indiviflualistic basis. By this is meant that 
there is no state in which the principle of common property 
in the means pjoduction, or of equality of wages, or of 
universal employment by the government, is adopted. 
Each individual is still left to earn his own living by his 
own efforts, and the amount of wages remains as a matter 
of free contract between employers and employed. But 
subject to this general reservation, it can easily be shown 
that the practice of modern governments is further than 
ever removed from complete individualism, and that the 
tendwey towards state interference w^iili industry is every- 
ijlBplPbn the increase. We have but to consider tho public 
policy of our time in reference to the regulation of railroads, 
of monopolies and taritfs, to realize that the former reliance! 
upon the principle of unrestricted competition andnndividual 
6elf-inj(j€rest has been completely lost. This obvious chaflgo 
in public policy has been accompanied by an equally evident 

365 



368 THE PROVINCE OP GOVERNMENT 

chango in public opinion. Tbe economists and political 
philosophers of the present time are prepared to defend a 
degree of state interference quite at variance with the doc- 
trines of their predecessors. The reason for this remarkable 
alteration both in theory and practice is found in the 
altered circumstances of our industrial environments 
We have seen in a previous chapter that the rapid expamion 
of industry under the stimulus of the new mechanical 
processes of the industrial revolution seemed to demand 
its liberation from all forms of governmental restraint, 
and that the consequent removal of the standing impedi- 
ments to tlie free movement of capital and labour was 
accompanied, at any rate as far as the total volume of 
production was concerned, with marked success. But it 
has been seen also tliat in reference to the welfare of the 
labouring class the system of free competition, particularly 
in regard to the work of women and children, vas open 
to serious objection. The further development of modern 
industry has emphasized many other disadvantages 
attendant upon unrestricted competition. The' more 
important of these may be briefly discussed in theoretical 
form, after which we shall proceed to the treatment of 
actual legislative policy adopted under the circumstances. 

The theory of government functions laid down by Smith, 
Ricardo, and the classical economists was essentially 
a cosmopolitan theory. It was intended to show that if 
wages, prices, and trade were left to the free play of individual 
bargaining, the self-interest ,of ^ each wodd promote the 
general interest of all. Each individual would be eillllllii 
to apply his labour a^nd his capital to the particular branch 
ef industry in which he might expeett-the highest remunera^ 
tion. In the same way each nation would be enabled tp 
coft:centrAte its production in the directions for wl^h it 
had the greatest natural advantages, an unres^cted 
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trade with its fellow natiom supplying the commodities 
not produced at home. As applied to the conditions pre- 
valent in England in Ricardo’s day, the theory of inter- 
national relations is generally admitted to have been 
correct. There could be no doubt as to England’s para- 
lOount adv§ntages at that time in nearly all lines of manu- 
facturingindustry. But the attempt to apply the free trade 
theory to other nations and to later times has by no means 
met with a general acceptance. In the first place it is 
obj^ted that the acceptance of the policy of free trade 
militates against national self-sufficiency and independence. 
In strict accord with the Ricardian doctrine it will follow 
that if a nation has especial advantages for agriculture 
and rchitivcly poor facilities for manufacture it will, 
apart from government interference with the “ natural ” 
course of things, rely upon its neighbours for manufactured 
articles, and devote its energies mainly to agriculture, 
Couversely a nation with special facilities for manufacture, 
but poor in agricultural resources, will be led to leave its 
land unfilled ai^d to obtain its food-supply by exchanging 
its manufactured ifrticles for agricultural products. It 
is dear tliat in these cases the welfare of each nation is 
absolutely dependent on its being able to carry on an unin- 
t^mipted trade for the supply of its particular needs. 
Should such intercourse be interrupted by war, either 
between itself and the nation it trades with, or between 
the latter and an outside power, its economic existence 
is at stake. The economic gain afforded by its trade in 
timjj^ of peace is thus offset *by its economic feebleness in 
time of war. It is to be especially obseped that it is not 
only a war of its own tjjat it must apprehend, but a war 
undertaken by an outside nation on which it is in some 
degree economically dependent. On this ground it is arguec^ 
that staffe interference in the shape of protection to manu- 
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factures (or to agriculture) ia* justified in so far as may be 
needed for establishing a proper quantity of economic 
independence. Even Adam Smith in his approval of the 
Navigation Acts^ admits the validity of considerations 
of a similar character, and the argument is generally 
admitted by present economists to be of weight. ThcBe 
is a considerable divergence of opinion as to the extent 
to which economic independence should be attempted. 
It is, however, universally admitted that for the manu- 
facture of the munitions of war no state should permit 
itself to be dependent on the outside world. 

2. Theory of protection to industry. The foregoing 
is only one of the many grounds on which state interference 
in the form of protective duties has been advocated. More 
familiar, especially in America, is the line of reasoning 
known as the “ infant industry ’’ argument. It is claimed 
that tlie resources and circumstances of a country may be 
such that while the initial expense of sotting a manufacturing 
system on foot in the face of foreign competition offers 
insuperable difficulties for the industrial producer, yet 
such a system once properly established woul^. be of a 
sufficiently profitable diameter to compete on equal te^^ns 
with the imports of foreign manufactures. In this case, 
it is urged, the government should impose a temporary 
duty which may make it possible for manufactures to be 
established, and which may later on be removed. The 
temporary help thus aflorded by state interference will 
enable the community to advance to a higher atag4 'of 
industrialism, and better to exploit the natural «esoie:ces 
of its territory. This argument has met with especial 
support from American econoi^sts. The weak pohit 
in coniicction witli the infant-industry argument is that 
In countries where duties of this kind have been adopted, 
‘ WeeUth of Nations, bk. iv. 
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the industries in question have never outgrown their 
infa]^C 7 , as far as the protective tariff is concerned. In 
practice the duties have not only not been removed, but 
have been increased, 

A further ground of argument in favour of protective 
interference arises out of tlie cosmopolitan character of 
the free tracle doctrine. Assuming a complete international 
regime of free trade, the system might tend towards the 
denudation and impoverish luont of the less favoured 
nations in favour of those possessing the greatest resources 
and offering the best conditions for manufacture. The^ 
Ricardian theory presupposes that each nation will occupy 
itself with the pursuits for which its circumstances are 
best suited. It is admitted^ that one nation may be 
worse suited in every respect than another and yet continue 
to trade with it, because the people of the most favoured 
nation will prefer to devote themselves to the occupation 
in wbich their advantage is greatest, 'flius let us suppose 
that Portugal can produce both wine and corn with less 
labour J;han Morocco ; and let it also supposed that in 
the production of oorn the advantage is but slight, w^hereas 
in the (ftise of wine the advantage is enormous ; the people 
of Portugal will still prefer to get their corn from Morocco, 
although produced there at great<3r pains than in Portugal, 
because the quantity of wine they exchange for it is produced 
at still less cost. On this ground the classical economists 
undertook to show that tw’o nations might trade with 
mutual advantage even where the resources of the one 
were superior in every respect to those of the other. Such 
an argument, however, takes it for granted that the capital 
and labour of each country will reiiMiin within its own 
borders, and not emigtate to the more favoured^ territory .• 

1 See John Stuart Mill, Principles of Political Economy, bk. Ui., chfi(>8. 
xvii., xiftii. 
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Why should it not be supposed that, with free intercourse 
and open markets, the capital, and, what is far more impor- 
tant, the labourers of less favoured communities would 
emigrate to places better suited for manufacture ? It will 
be noted that this supposed denudation of poorer countries 
contains nothing at variance with the free trade theory 
itself. The emigration of persons and capital under these 
’circumstances would doubtless increase the gross total of 
the world’s production, and \voiild add something to the 
general productive efficiency of mankind. But it would 
assuredly not increase the gross total of the productiveness 
of the country out of which they emigrated. The question 
then is, whether the adoption of protective duties in aid 
of home manufacture can prevent the desertion of poorer 
for richer countries. It may be argued that, even after 
the duties are imposed, the individual capitalist or labourer 
will still find it more profitable to use his capital and labour 
in the more favoured country, and that the tetidenpy to 
emigration of both of these is independent of protective 
interference. Then? are, however, a great many, people 
in every country whose remaining the&e is not altogether 
a matter governed by economic motives ; some will remain 
from sentimental reasons of attachment and patriotis&i, 
others because their material fortunes are already amply 
sufficient. Under a protective system the manufactured 
commodities consumed by these persons must needs be 
made at home and necessitate the continuing within the 
state of a sufficient manufacturing population for the pttf- 
pose. Such manufacture will; under these premises, be 
conducted at an economic loss : the persons of means thus 
residing in the country will have to pay more for what they 
consume .than if content to import^it from abroad and to 
let the manufacturing population depart. But the upshot 
will be'^that a larger number of citizens remain^ within 
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the state than would have remained without the state 
interference in the form of protective duties. It is plain, 
of course, that the applicability of such an argument 
depends on the particular circumstances of any coimtry 
at any time. The situation of Groat Britain at the present 
4ime naturally suggests itself for examination in this con- 
nection.* It may conceivably be the case tluit the facilities 
both for agriculture and for manufacture are now inferior in 
Great Britain to tliose of the United States. The jm>- 
gressive application of water power and electricity as motive 
forces may further emphasize this advantage. Under 
such circumstances according to the Ricardian doclriue 
the labouring people of England ought, each consulting 
his own advantage, to come to live in the United States. 
There would remain in England the persons of means, who 
would invest their capital in the manufacturing industricH 
of America, and draw from that continent the various 
commodities of th#ir consumption. The case is purely 
hypothetical aud may be perfectly at variance with })resent 
facts, ^ut it» seems to show tJiat, in pure theory, the 
system gf free trade is not of veccssity identic al with national 
greatness. To grant this and to contend that it is always 
consistent with the general wdfarci of the world, even 
where fatiil to the wdfare of a particular nation as such, 
would be thought by many a cpiite sufficient argument. 

3. Modem px-otective tarifis. Acting on the general 
considerations thus stated, almost all of the modcTU 
iudostrial states have seen fit to adopt a syvstem of pro- 
te#tive*duties for the promotion of domestic manufacture. 
Such legislation in the United States w^s indeed adopted in 
a mild form at the very^jpening of the history of the present* 
constitution.^ During the first half of the ifineteenth 

* * See Stehouler, Hiatory of the Untied ^States, Vol. I,; Taussig, Tariff 
Bistory of the United States. 



372 THE PROVINCE OE GOVERNMENT 

century, the rival theories of free trade and protection 
struggled for mastery. The high tarifE of 1828, the “ tarifE 
of abominations,” was followed by the greatly reduced 
tarifE of 1846, a measure partly due to the influence of the 
free trade campaign in England, and by the reciprocity 
treaty with Canada in 1854. But since the Ciuil War the 
system of protection to national industries has been 
strengthened, and extended to practically the whole range 
of industry. The Dingley tariff of 1807, while admitting free 
of duties a large number of raw materials for use in maTuu- 
facture, imposed on manufactured articles duties amounting 
in some cases to more than fifty per cent. Indeed the 
period between 1890 and 1900 may be considered to have 
witnessed the acceptation in the United Stiites of the 
protective system, not as an expedient, but as a principle. 
Subsequent revisions of the tariff, while lowering and 
removing various duties, have left this principle untouched. 
The Dominion of Canada, though grawting a special rt)bate 
duty to imports from Great Britain, is now on a high-tariff 
basis, the policy ^ot protection having been explicitly 
adopted by the Conservative party in 1878, aijd trans- 
mitied to their opponents on their accession to po'vyer 
in 1890. The German Empire, since the tariff of 1879, 
adopted the policy of protection, in especial the tariff of 
1902 having further raised the existing duties, including 
those on agricultural products.^ France, Italy, and the 
other Continentfil countries are also under a system of 
tariff protection. Of the manufacturing countries of 
world, Groat Britain alone remains upon a frte trade 
basis, wliile even there the future retention of such a system 
' has recently become a subject of a^ute controversy. 

4. Ini^rference with competitive prices ; trust and 
^ailra'xd leg^ation. Interference with the freedom of 

^ ,8eo W. H. Dawson, Prokclion in Germany, chap. ix. 
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importation is only one instance of the present tendency 
towards legislation in contravention of the formerly domi- 
nant theory of natural liberty. We have already seen that 
in accordance with this system it was considered advisable 
that prices should be left altogether to the ])lay of free 
X^ompetitiyn among buyers and sellers. It was presumed 
that under a regime of unrestricted competition, th(>i price 
of any article would bo in proportion to tlio cost of ])ro- 
duciiig it. For the att^iininent of the maximum economic 
efSciency, and for the satisfaction of the demands of social 
justice, it seemed necessary merely to leave peojdci alono 
to buy and sell as they pleased at such prices as they should 
arrange between themselves. 1’hc essence of the position, 
however, lay in the assumption that tluTC would be active 
competition among a number of persons producing tlic same 
article. The case is altered if we si]])pose the on tin' stock 
of any particular cuminodity in the hands of a single sculler, 
or, what*is the sam^^ thing, in the hands of a group of sellers 
acting in concert. Where a person has a monopoly of 
the anailable^ stock of a commodity^ tliere is no reason, 
in and of itself, why he should sell it at a price representing 
the cost of production, rather than at any other ]>rice. He 
IS free to ask any ])rice that he likes, sii})jeet always to the 
consideration that if he asks too high a price no one will 
buy the article he wishes to sell. When w(‘ come to imjuire 
how prices will in such a case be settled, we find that a 
monopoly price follows a law quite dilTercnt from that 
governing prices under free competition.' The adjustment 
^ a jnonopoly price may he explained as follows. The 
seller obviously cannot sell below the cost of pnxluction, 
because that would entail a direct loss.* lie must, therefor^ 
sell at a price somewhere above the cost of j^roduction. 
But it is clear that the lower the price the greater wil^be 

^ Fol the law of monop<jly price, see R T. Ely, Monopolice and Trusts, 
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the number of articles that hp sells. The whole amount 
of his profit will depend, therefore, on two factors: the total 
number of sales and the amount of profit on each sale. 
As the price rises the number of buyers decreases, though 
probably not in a regular progression, but irregularly and 
in a jolting fashion. There will be found somewl^ere in the. 
upward scale a point of maximum profit, at which the. 
product of the number of sales multiplied by the profit 
on each is greater than at any other point. Now this 
point may in some cases be far above the cost of produc- 
tion : for example, in the case of an article of prime neces- 
sity, — bread, sugar, oil, etc., — ^any one having a complete 
monopoly of the available stock could exact a price much 
in excess of the actual cost of production. 

In the economic situation of the earlier part of the 
nineteenth century, the monopolization of articles of 
ordinary production had not appeared to any great extent. 
The law of price applying to these conditions, ’though 
apprehended by the economists of the day, assumed no 
particular importance, nor did it seem to ha’^e any imme- 
diate bearing on public policy. But in 'our own day the 
possibility of monopolization of ordinary articles of pro- 
duction has become a significant factor in the industrial 
situation. To this, various causes have contributed. The 
increasing use of machinery renders the initial cost of em- 
barking on any industrial process constantly greater. The 
evolution of the principle of joint-stock undertakings has 
rendered it possible to carry on production on a very larger 
scale, and in consequence to considerably reduce thg co&^ 
of each article pioduced. This has rendered it very difficult 
for small concerns to compete with large industrial corpora- 
tions, and. has set up in the industrial world a tendency 
toiijards the amalgamation of similar businesses under 
a common management. When this amalgamation has 
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proceeded far enough to covet, or at any rate to dominate, 
the whole production of a certain class of o^mniodities, 
then the principle of competitive price-making no longer 
applies, and the law of monopoly price comes into play. 
To prevent this state of things mod(‘rn governmentvs have 
seen fit in •some instances to use their legislative power. 
This is particularly the case with the United Rtatos, whore 
the process of industrial amalgamation has been most 
rapid and has occasioned the greatest j)u])lic apprelionsion. 
The federal government in 1890 passed an anti-trust law 
(known as the Sherman Act) forbidding contracts or 
combinations in restraint of interstate trad<*., proliibiting 
the monoj^olizing of any part of the trade between the states, 
etc. The effect of this statut(‘ has been reinfon‘ed by tlio 
interpretation given to it by the co\irts. It was applied 
in 1897 to contracts between railroads in interstate com- 
merce ; iq,190 1 (Norihem Securities Case) to the proliibition 
of ceHain forms of corporate amalgamation, and in 1908 
to a boycott ordered by a labour union d Under an Act 
of 1914* a Federal Trade Commission* was credited with 
pow^er tp restrain unfair methods of competition. Most 
of* the states have legislated against the trusts, either by 
constitutional provisions or by statutes. A great deal 
of such legislation has, however, been declared invalid 
by the courts, or rendered inoperative by various kinds of 
evasion.^ 

A special case of the interference of the modern state 
in regard to prices is seen in legislation concerning railroad 
rates, which are, of course, prices charged for iransf>ortiition 
of persons and freight, A little examination will show 
that railroad rates diff^ from most otfier prices in a very t 

* Seo Everett KimbaU, The. National Oovtrnimni of the Hiatts^ 

pp. ^ 

* For snti'iruQt statuteB, see lleport of the U,S. Industrial Commission^ 
Vol. U* 
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peculiar way. We have seen that under free competition 
in the production of ordinary commodities their selling 
price will approximate to the cost of production. Even 
where a single seller has a monopoly he will find no 
advantage in making sales below the cost of production. 
But in the case of a service performed by a cailroad in 
transporting passengers or freight over a certain "distance 
the “ cost of production ” is of a quite different character, 
and stiinds in a quite different relation to the price 
demanded. In the first place we can see that there is 
very little, almost no expense incurred by the railroad 
for the particular transportation of any single article. 
Supposing that a train is scheduled to run between two 
stations, ten miles apart, the cost of sending a barrel 
of flour on it (the additional expense, that is, actually 
incurred by taking that particular consignment) consists 
merely of the labour of two or three minutes’^, handling 
and an infinitesimal quantity of extrr coal by reasdn of 
the extra weight added to the train. It must be noted 
in the second pla(?c that as between a distance'* of ten 
miles and a distance of one hundrorf miles tho,^ cost ia 
practically the same, for only the same amount of handling 
is needed, and the other expense is insignificantly small. 
There ia, of course, the expense of running the train itself 
(coal, wages, etc.). Very obviously some of the prices 
charged for the passengers and freight it carries must 
make this good, or the train is being nm at a loss. But 
there is no reason (none, that is, of an economic character, 
and apart from ideas of senfinient, justice, etc.) V9iiy this 
charge should be levied in a proportionate manner upon 
•the different consignments. Supp|>se, for example, that 
the state# of the cotton trade is such that consignments 
of cottQu will be sent even if the railroad charges a high 
price, and that the market for flout is such that no flour 
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will be shipped except at m rate excessively low, it will 
clearly be to the advant^ige of the railroad to charge 
much for the one and little for the other. In other words, 
each of these two rates will be of the utit\ire of a monopoly 
price, the limitation of the charge being found in tluit 
above a certain point the number of consignmenis begins 
to fall off. Over and above the special expenses of run- 
ning this individual train the railroad has to meet its 
permanent an<l standing expenvses in the shape of the 
in^.rest charge upon its original construction, and the cost 
of maintaining the roadbed and terminals. But there is 
no reason to assign those charges proportionately and 
uniformly among all the trains operated, and upon all 
the business handled. Each train and each consignment 
must, of course, repay the direct added (rost which its 
operation entails. But above the extremely low minimum 
rate tlu^p indicated, it is always worth while to accept 
bustaess, even for •a small charge wdiere a larg(T cannot 
be had. In the practical levy of railroad rates it is 
therefore qiiit^i out of the question Uf distribute the toUl 
cost in^a proportionate manner. lilacli serviee ])erformed 
>yill be sold at a price representing “ what the traffic will 
bear,” and not what the traffic has co>s(.. It wall result 
in consequence that the different charges made by a rail- 
road may be evidently and visibly out of jiroportion to 
their relative cost. It may happen that a greater charge 
is made for c^irrying a particular article a short distjiiice 
fiian for carrying it a long one. Although at first sight 
tins seems contrary to coiimon sense and to common 
justice, it is quite in keeping with the principles we have 
just laid down. In ti^nsporting goods betw^een two phicei 
five hundred miles apart a railroad may have t</ encounter 
the opposition of competing lines or of transporf^ationiby 
water, and may b^? ponipelled to accept a very low rate 
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on the freight it carries. Bi.t at the same time there 
may very well be, included in this five hundred miles, 
a strip of one hundred miles which is not covered by any 
competing railroad, and which has not access to water 
transportation. As between the towns on this strip the 
charges that the traffic will bear ’* are very likely greater 
than the utmost charge that can be levied on the through 
traffic of five hundred miles.^ 

There is a further peculiarity in the economic situation 
of railroads in the fact that active and permanent com- 
petition between them is practically impossible. A state 
of keen competition induces the roads to reduce charges 
to a point which, while covering the actual and individual 
cost of the train service, makes no provision for the per- 
manent interest and maintenance charges of the railway. 
In such a situation a poor road — particularly one whose 
interest charges are already in default, or which is even 
in the receiver’s hands — is a stronger competitor than a 
good one, for it can indulge in a more reckless and suicidal 
rate-cutting. In practice, therefore, railroad.«j have klways 
found themselves compelled to enter ’into agre^paents, 
express or tacit, as to the regulation of their rates. From 
the point of view of the general public such understand- 
ings look very much like a combined attempt on the 
part of the roads to exploit the community for their own 
benefit. 

The distinctive position which the railroads thus occupy 
in the industrial world has induced all modem govern- 
ments to subject them to special regulation, and to entirely 
abandon in reference to them the principle of non-inter- 
forence. In some cases, as in Prus^, Austria, Hungary, 
the stateaVof the Commonwealth of Australia, etc., the 

r ^ 

^ For the theory of railroad rates, see E. Johnson, American 
Tranaportatiofi (1903). 
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state itself owns and operate the railroads. In France 
charters are granted to private companies for limited 
periods, after which the roads revert to the state. Tlie 
chief railroad systems of the country (some 20,500 miles 
of road out of a total 25,5(X)) will become national pro- 
perty between the years 1950 and 19G0. Even while the 
roads are in private hands their general relation to the 
state is very different from that of ordinary ])usincs8 
enterprises. A large part of the original permanent cost 
was*defraycd by the French government ; the government 
also guaranteed the payment of a fixed dividend. In 
return the rates arc fixed by the government itself, and 
the transportation of the mails, troops, prisoners, etc,, is 
made gratuitous. In the United States, although flic rail- 
roads have been left in ])rivaic hands, they have been 
the object of special legislative control of both the state 
and the federal governments. The Ttiterstfite C'onirnerce 
Act (*1887^ providec^ that in the case of charges levied 
on commerce between the states, no railroad company 
shall unduly discriminate in favour of •})articular })e.rsons 
or particular localities. The same law forbade the rail- 
roads to^iharge more for transportation for a shorter than 
for a longer distance over the same lino, and prohibits the 
pooling of railroad earnings. The statute also established 
an interstate commerce commission of five mcmb<*rs 
appointed by the President of the United States. It is 
the duty of this body to su])ervise the operation of the 
Acit, but it had at first no power of itself to punish viola- 
tions its provisions or 1;o*fix rates. A law of 1906 
conferred upon the commission the power to prescribe 
rates. The provisions yf the federal afiti-trust statute of 
1890 have also been applied by the courts agjfinst the 
railroads in regard of various forms of combination thajj 
were pi?fesumed to be in restraint of commerce between 
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the states. In addition to the national legislation, most 
of the states have passed laws intended to prevent dis- 
crimination in freight and passenger rates, and to hinder 
undue combination. In most cases also railroad com- 
missions are established, in some cases with duties that 
are mainly advisory and statistical, but in ©t^rs with 
coercive powers for the making and enforcing of rates.^ 
During the war period the railroads of the United States 
were taken under the direct administration of the govern- 
ment. But this represents merely an exigency of war, 'and 
not a change in the basis of state policy. In the United 
Kingdom there is also a commission for the supervision 
of the operation of railroads, established in 1873, and 
rendered permanent by an Act of Parliament of 1888. 
The schedule of maximum rates of eacli railroad is subject 
to the approval of the Board of Trade. Pooling is not 
prohibited, but discrimination is against the Jaw. The 
war-time management of the roads t by the government 
rested on the same principles as that of the United States. 
^ 5. Government interference on behali! of thb work- 

ing class ; factory laws, state insurance, and pensions. 
The attitude of modern governments towards the labo^ur- 
ing class is in many respects no longer one of unqualified 
individualism. The general recognition of the idea of 
social solidarity and of aggregate social duties towards 
the workers and the poorer members of the community 
has profoundly influenced the legislation of our day. The 
original Factory Acts adopted in England, to which refer- 
ence has been already maMe,* have been imitated inwall 
the great industrial countries, and expanded into an 
6 elaborate code designed to protect^the wage-earner against 

^ It has been laid down by the United States Supreme Court that an 
exercise *of {)ower of this kind — the making of a rate by the commission 
itself— ^most be subject to revision in the courts. 
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the rigour of unrestrained ^competition. Legislation of 
this kind in the United States falls under state, and not 
under federal jurisdiction. There were still states of the 
Union in which at the close of the nineteenth century, 
factory industry being but little developed, no j)rotoctive 
statutes li^d been passed. But in Massachusetts, New 
York, Berihsylvaiiia, Ohio, Indiana, Illinois, and all the 
great manufacturing staU^s, factory legislation of a thorough- 
going character has long since betui adopted, and their 
exiftnple has now been followed to a greater or less degrcnr 
throughout the country. The Factory Acts proliibit work- 
ing people from being employed under conditions dan- 
gerous to health or life. They contain provisions for fire- 
escapes, prevention of explosions, huicing of machinery, 
ventilation, etc., and provide for the ai)pointnient of 
inspectors to supervise tlui opeiatiou of the Acts. The 
hours of labour in the rase of womtui aiul young persons 
are nlso limited by law. All the manufacturing states 
has^e legislated against excessive liours for young persons 
(of either sesi) ar.d have absolutely* prohibited factory 
labour for childreft. In Massachusetts, New York, and 
8<j\^eral other states only children of at least fourteen years 
of age may be employed; in other states employment is 
permissible at lower ages. In England, under the General 
Factory Law of 1901, similar restrictions on industrial free- 
dom of contract are imposed by the g«jvermn(mt, both 
the conditions of work and the permissible hours for 
employment of women, young persona, and cliildren being 
ii^de subject of legislflti^ interference. The German 
imperial government adopted in 1891 a Factory Act of 
similar scope. In the j)eriod before thtj Great War neither^ 
in Great Britain nor the United States was aiw attempt 
made to limit by legislation the hours of work of adplt 
male fttbourers. But at the present time the statutory 
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regulation of hours in general is quite within the scope of 
legislation. The matter is now rather one of expediency 
than of principle. 

The general tendency of the advanced opinion of the 
day may be seen in the “ Labour Sections ” of the Peace 
Treaty of 1919. The preamble of the openiQ|; sections 
states that “ The League of Nations has for its object 
the establishment of Universal Peace, and such a peace 
can be established only if based upon social justice^**; 
and goes on to declare that “ conditions of labour feist 
involving such injustice, hardship, and privation to large 
numbers of people as to produce unrest so great that the 
peace and harmony of the world arc imperilled; and an 
improvement of those conditions is urgently required ; as, 
for example, by the regulation of the hours of work, 
including the establishment of a maximum working day 
and week, the regulation of the labour supply^ the pre- 
vention of unemployment, the provision of an adequate 
living wage, the protection of the worker against sickness, 
disease, and injurj arising out of his entploymtot, the 
protection of children, young person^ and women, pro- 
visions for old age and injury, protection of the interests 
of workers when employed in countries other than their 
own, recognition of the principle of freedom of association, 
the organization of vocational and technical education and 
other measures,’' A later article (427) indicates ‘‘the 
adoption of an eight hours’ day or a forty-eight hours’ 
week as the standard to be aimed at where it has n&t 
been already attained.” ^ ^ 

The altered attitude of the state towards the working 
, class is seen also ifi the systems oj compulsory insurance 
and old i^ge pensions, now operative in various countries 

Europe and in certain Australasian colonies. The 
system was first adopted on a comprehensive s^e in 
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Germany, An imperial k\j of June 16, 1883, provided 
for compulsory insurance against illness f«v all working 
people whose wages did not exceed $176 a year, the 
expenses of the insurance being imposed jointly on work- 
ing people and employers, the former i)tiying two-thirds, 
^he latter j^ne-third of the cost. A Ksimilar Ia\v of July C, 
1884, pihscribed compulsory insurance against accidents. 
In each of these cases the government itself contribuU^s 
nothing; but for the compulsory old age pensions, estab- 
lisWd under an imperial statute of 1881), the govornmenf 
contributed yearly towards each pension a fixed sum of 
$11 '90 over and above the amount accruing from the past 
contributions of the working-men and tlnar employers. 
France and Austria have also instituted compulsory state 
insurance against accidents (in Austria against illness also), 
and Italy, under a stiitule of 1899, lias state insurance 
both against disability and (»ld age. The colony of New 
Zealand, by a law of 1898, estalilishcd a system of old age 
peiJKsions (with a maximum of eighteen pounds per annum) 
to be fj^corde^ by the government t» ])ersons of sixty- 
five years of age *vho have resided thirty-five years in 
the colcftiy, no previous contribution being exacted from 
th*c recipient. Persons pos&e.ssing an income from other 
sources are not eligible, or only eligible as pensioners to 
the extent that their income falls short of the pension. 
The same type of old age pension law ivas adopted in 
England by the Acts of 1908 and 1911, under which non- 
contributory pensions with a maximum of five sliillings a 
week were granted to all needf^ persons over sciventy years 
of age. This was followed by the National Insurance Act 
of 1911, introducing a general (contributory) system of ^ 
insurance against accident and illness. # 

Even the most extreme individualists admitted th^ 
the protection which it was the primary duty of tfie state 
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to a^ord to. the citben did i^t merely include saieguarda 
agdSnst^ physical violence and forcible robbery,^ ^ Protec- , 
tion of an indirect character, intended to prevent fraud 
or culpable negligence, was admitted to be VKthin tike 
proper sphere of the state action. But in the course of 
the nineteenth century the category of legislation of an 
indirectly protective character was enormously e:$panded. 
Such familiar examples as adulteration acts in reference 
to food, acts in reference to the inspection of steamboatia 
and buildings, the granting of certificates to ein^ineers, 
druggists, etc., will at once suggest themselves, m .this, 
connection. Prohibition Acts in restraint of the manufe^ 
ture or sale of intoxicating liquors, Acts in restraint of 
public gambling, etc., represent the same legislative prin- 
ciple carried to a further degree. In practice the line is 
extremely difficult to draw between protective legislation 
— whose intention is to guarantee the individual against 
external harm and to prevent him from harming others — 
and paternal legislation, whose object is to compel .him 
in a positive direc:*^ion for his own good. Jhe attitude of 
most modern governments is not clcj^'rly defined in this 
respect ; but there is a large amount of modern legislation 
which is practically of a paternal character. 

6. Municipal control. Mention may be made in 
conclusion of the wide extension of state activity seen in 
the sphere of modern municipal control. Under present 
conditions the supply of water and light to towns and 
cities and the arrangement for inter-urban transportation, 
telephone communications, <^,tc'., offer problems of a pecuHar 
character. To a great extent these services are in tfieir 
nature monopoliec?; they must be under a single control, 
and cannot, or at any rate can only at an economic loss, 
he performed for the community by rival purv^ors. 
Separate telephone systems, separate ga^ and water 
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compames, with parallel pipes, separate car lkie#4ipoii the 
same*^ streets, are plainly iinpracticablo. On 4:he <^ier 
hand^ wl^ere these enterprises are placed imre.scrvedly* in 
|iiSvaiio hands, the principle of monopoly price. OvS already 
explained, asserts itself to tlie detriment of the goieral 
public, Jt is necessary, therefore, eitlier that the public 
authorities should themselves directly jx^fonu these ser- 
vices for the community, or that tlie grant of privil<*g(‘S 
accorded to a monopoly company should be accompanied 
by special restrictions and special regulation of tlu^ prices 
to' be diarged. But for a survey of tlic present <^xlent. 
"tof municipal ownership, the student must be referred to 
special works upon the topic. Rch^rcncx? is only made 
to it in this connection to illustrate tlie greatly widened 
sphere of state control characteristic of the present iTa.^ 
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, stitutional powers of, 161, 163 
(immune, 280 
Compact, governmental, 24 
Confederacy, Southern, 225 
Confederation, Artioles , 224, 

232 ^ 

Congress, Continental, 224; powers 
of U,S., 233, 234 
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Constitution, 11^ ^qq.; written, 

120 et seqq,; wlation to courts 
of law, 12G; amendment of, 
120-32; scope of, 127 et '^cqq.; 
of Alabama, 128; ot Ohio, 128; 
of Colorado, 128; of Switzer- 
land, f29; made by convention, 
129; pr<.>viaions in slate con- 
»>stitutiona for direct Icjiislal ion, 
169; Uig., interpretation of, by 
the coiiiis, 210 
Constitutional law, 179 
Oonstitutionnl monarchy, 170, 180 
Contrat Social^ 27 
(intention, 321 
CVumcil of Four Hundred, 166 
County, U.iS., 284 et fieqq. 

Courts of law, power to interpret 
constitution, 204 

Coveuam of the Jjoaftue of Nations, 
102-06 

Crowm colonies, 2(i0 
Cuba. 115, 168 

Cunnin^jham’s Oiotrih of lingltah 
Industry and Oomwirrry, 343 
Curtis, L., Crnddnlional History 
of UhlfM 131; Th^ 

of f/<e C'otufhonurolfk, 

2iU) 

Cycle, tlw Aristotalian, 41 
Czeoho-STavia. 17 ^ 

Dante, tbo paj)acy and c in- 
spire, 87 

Darcste, F. K., les Corf^tduiions 
Modcr?ie3, 119 

Dawson, \V. IJ., Protection in 
Germany, 372 
Declaration of Paris, 01 
Declaration of the Rights of Man, 
69 

l^jEUiition and scope of political 
science, 3 

D^oc^y, progressive growth af, 

Democratic party, 317 
Denmark, 157 

Departmwt*^ French, 281^293 
DepaHments of executive govern- 
ments, 190 ef ^eqq.; table of, 
166 


Dependencies *of the Cnited 
States, 270 

Deploige, 2' he Peferendutn in 
iSmIzerland, 169 

Dicey, A. V., on sovereignly, 69 
Dicey, E., definition of eonsti- 
tulion, 118; on resjionsdulily 
of executive officers, 2U3 
Direct legiHlatioii, 166; in the 
Dnited States. 169 et ^eqq. 

Direct nomination, 324 ct ifciftf. 
Disraeli, t»n colonial policy, 257 
Distinct ion between state, society, 
govcrimieat and nation. 16 
Distribution of power betw^eeTi 
the two houses of a legislature, 
100; in federal slates, 231 
Divine origin of tho state, 31 
Dual, or divided, aovercignty, tKl 
Ducrocq, Coura de Droit Admin- 
%draiif, 294 

Dunning, W, A., llidory of 
PotUiml Theories, Anaent and 
Mediaeval, 10, 88 
Dupriez, Lei Mmidrea dons ten 
Prinexpuu Payn d'Kuroiie, 1$7 

Kfhuatiun Act. England, 291 
Egerton, Short History of Itntish 
Colonifil Pohaj, 25(\ 252 
Elective ifitecutives, J80 
Elecb>rate, 209 ct seqq. 

Ely, Taxation in Anoriain States 
and Cities, 209; SocAalitm and 
Social Jieform, 3f>0; Monoqudim 
and 'Trusts, 373 
Embargo, 240 

England, colonial policy ot, 249; 

local povernnicnl in, 2H9 ft seqq. 
English He volution ot 1688, 137 
Psjyrit dcs Ijois, 138 
Essential attributes of the State, 1 1 
Evolution, general features of 
political, 44 

Executive (branch id govern- 
ment), 136; the, 176 et siqq.; 
plural executives, 176; state 
govemraents id U.S,, 19t); herc« 
ditary, 178-80; e|ig;ted, 180 et 
seqq. ; responsibraty to tho 
courts, 201 ^ • 
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Executive power, distinguished, « 
135 

Factory aots, 347 
Factory laws, modem, 380 tt stqq. 
Federal government, distinguished, 
115, 221 et seqq.; Greek federa- 
tion, 223 ; claasifuiation of, 226 ; 
distinguished from confederacy, 
227 et seqq.i sovereignty in, 
227 ; distribution of federal 
power, 232-37; U.S., 233, 234; 
Canada, 235; German Empire, 
236 

Federal Trade Commission, 375 
Federalist ^ the, on separation of 
powers, 139 
Federalists, 317 

Federations, different kinds of, 224 
Foudaliara, 10 

Figgis, J. N., The Divine RUjht of 
Kings, 32; Churches in the. 
Modem State, 64 
Filraor, Sir Robert, 32 
Finance Bill of 1909, 164 
Fiske, J., on separation of powers, 
146 ; Critical Period of A merican 
History, 130; Civil Government 
m the United States, 146, 169 
Force, theory of, 32 , 

Fowler, \V., The City-State, 111 
Franco, cabinet government in, 
188; colonial policy of, 249; 
receipt colonial expansion of, 
267, 208; local government in, 
292 ei seqg.i sijpiificant refer- 
ences to, 46, 64, 71, 130, 142, 
167. 169, 185, 208, 276, 329 
Free trade, 345; critique of, 366 
Freeman, \V., on Achaean league, 
223 

French Revolution, illustrating 
cycle of government, 112; 
referred to, 50, 177, 210-12 , 

Fundamental Orders of Connec- 
ticut, 124 

Fundamental Statute Italy, 125 

Garcia, Allgepieines Staalsrecht, 114 
Gamer, L, * VV., Introduction to 
Political Science, 14, 114 


General coiinoil, in FienoU local 
government, 203 
German Confederation, 225, 232 
German Empire, federal powers 
in, 236 

German Social Democrats, ‘ 367 
Germany, ministers, 188‘; courts 
in, 206; federal units of, 230; 
pre-war colonial ox$u^nsion, 269 ; 
Hignificant references h>, 17, 46, 
162, 187, 204, 206, 212, 232, 
236, 367, 372 

(Gierke, O., Political Theories of the 
Middle Ages, 33 ; Fundam^ial 
Concepts of Public IjOW, 80 
Gladstone’s Home Rule Bill (1893), 
164 

Goodnow, F., Politics and Ad^ 
ministration, 143; Con^parative 
n?id Administrative taio, 207, 
208 

Government, distinguished from 
state, society, and nation, 16 
et seqq. ; province of, 337 et seqq. 
Governmental compact, 24 
Groat Britain, significant refer- 
ences to, 40, 52, 60, 73iv 120, 
122, 129, 141, T46, 166, 163, 
176, 179, 190, 192, 201, 213, ' 
225, 289, 327,^344 
Great Britain and the U.S., arbi- 
tration disputes bejiween, 97 
Great Illusion, The, Dook by 
R. N. A. Lane( Norman AngeH), 
101 

Great War. effects of, 44, 71, 107, 
119, 121, 152, 156, 101, 162, 
180, 206, 215, 243, 267, 269, 
283, 295, 331, 332, 360, 361 
Greece, ancient colonies of, 246 
Greeks, international relations of, 
86; significant references to, 
4, 16, 18, 22, 46, 111, 223, 246 
G.’ey, Lord, Colonial PoU^, 269 
Orotius, on international mw, Sd; 

De jure Belli oq f^is, 89 
Group system, of party govem- 
meift in Europe, 329 etseqg. 
Gumplowitx, on oiganio tSie^t 80 

Hague tribunal, 98-101 
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Haiti, 74 

HalW, L. V., on origin of gore]% 
ment, 34, 35 

Hare, T., on r^rcscntati(m of 
minorities, 217 
Haxe-SMnco ay atom, 218 
Hart, A. B., Actml Ooverntntnt, 
317 

^Hawaii, 270 

‘^Heam, Qp^rtvment of E^ighind, 187 
Herediftiry executivoa, 178 
Hereditaty principle, in the com- 
position of the up()er hotise in 
national legislatures, 155 cl seqq. 
l^storioal or evolutionary view of 
the state, 37 

Hobbes, T., 24; on external re- 
lations of states, 83 
Hobbes, Locke ami Rousaenu, 
upon the social contract, 24 
Hobson, Evolution of Modern 
CapiUilism, 343 

Holland, B., Imperinm et Lihertae^ 
257 

Holland, T. E,, Kkinenia of 
prvdence, 11, 13, 14 
Holy Reman Empire, 1(1 
H(nne Rul©^ Policy y880), 332 
Hours of work, regulation of, 381 
House of Comtuons, v. Comniona, 
Hotfto of I 

House of Lords, i*. Lordsi House of 
lluznhpldt, W. von^ on scope of 
government, 340 

*Hume, David, criticism of social 
contract, 28 

Humphreys, J. K., on propfir- 
tional ceprewentation, 218 
Hungary, nature of consittntkm, 
h5, 120, 15C, 205 

Ideal state, the, 18 

• Imperial federation, 205-7 
India, government of, 181, 264 

•Individualism, 337 el seqq.^, i|^ 
U,S^ 341 ; J. S. Mill on, 34l 
Industiialccinmission, on property 
tax^ 307 ec atm. 

Indn^^ revolution, 3^3 el aeqq. 
fnllUiCindustry argument, the, 368 
Initiative, 166 el aeqq. 


Instrument of government, the, 
124 

Insurance, state, 380 ci aeqq. 
International arbitration, 96 et 
aeqq. ; v. also League of Nations ; 
examples of, 97; treaties it'- 
spectmg, 99, 100 

International law, S3 ei aeqq.; 
debnition of, 84, 85; moilern 
Juried of, 88; scope of, 02; of 
jieace, 92 ; propriety of tlte 
term, 93 

International Peace> Bureau of 
Bcnie, 99 

International relations, division 
into three periods, 85 
lntertK>Uaiion. 330 
Tiitcrstalo Commerce Act, 379 
Iron Law of Wages, 352 
Italy, senate of, 158; cabinet 
system of, J89; signiboant 
n^feronces to, 17, 73, 125, 142, 
157, 179, 1S9, 329 

Jackson, Andrew, 195, 317 
Janet, P., defines Political 8cienct‘, 
11 

Jebb, R., The Ivipertal Conference, 
206 ; The lintiamc Qutaiton, 267 
JeUinek, (»., definition of history, 
7; Russification of federation, 
226; AUgetneine Staatalehref 81, 

1 14 ; Efrht dea Modemen SlciUeaf 
95 

Jenks, E„ »jn patriarchal theory, 
39 ; military origin of tbo 
state, 43; on govommont of 
Victoria, 166; Uiatory of PUt- 
tics, 39 ; Government of 0ie 
British Empire, 161; Govern^ 
ment of Victoria, 166 
Johnson, E., American liailtmy 
Tranajtortation, 378 
Johnson, President, 195 
Judges, tenure of British, 200; 

tenure of U.S., 200 ; France, 201 
Judicial power, diBlinguished, 135 
Judicingy, 199 et aeqq.; functions 
of, 200, 201 • 

Jugo-$lavia, 17 1 
Jurisprudence ikffied, U ^ < 
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Job Feoiale, 86 , , 

Jus Gentium, 86 

Jostioe of the Peace, Eugtahd, 
289 

Kant, view on social contract, 30; 

on individualism, 340 
Kent, Commentaries, 92 
Kimbaill, National Government 
of the United States, 160, 176, 
107, 241, 320, 376 

Laissez faire, doctrine of, 342; 

Carlyle on, 347 
Landesgemoindc, 160 
Lassalle, F., 308 
Xaw and right, meaning uf, 48 
Law, nature of, 48 el seqa . ; sources 
of, 68; international, v. In- 
ternational Law ; of nature, 89 ; 
constitutional, t\ Constitutional 
Law; administrative, v. Admin- 
istrative Law 

Lawrence, T. J., on international 
law, 84, 86, 01 

Leacock, S., The Unsolved Riddle 
of Social Justice, 357 
licaguo of Nations, 93, 94, 96, 96, 
101 ei seqq., 268, 382 
Locky, W. E,, H., on bicameral 
system, 163; on British colonial 
jpolicy, about 1719, 262, 254; 
Democracy and Liberty, 163, 
313; History of England in the 
Eighteenth CciiiuTy, 262 
liCgieiativo power, distinguished, 
136; Story on, 130 
Legislature, 147 et seqq,; number 
bf members, 148; procedure, 
149 

Leyoy-Boauliou, Traife de la 
^ Science dcs Finances, 303 
Leviathan, 26 

Libeity, 67 et seqq. ; different 
meanings of, 67, 68 ; natural, 68 ; 
civil, TO; constitutional, 71; 
national, 71; in the U.S., 72; 
in Great Britain, 73 ; in ,P’ranco, 
P.aly, etc., 73. 

Xiioenco taxes, ^8 
r Lieber, F., on uLerty, 69 


Limited voting, 217 ^ 

lineal government, 274 et seqq.; 
distinguished from oentral, 276- 
7; areas of,^. 278 ei seqq.; 
United States, 279-80^ France, 
280; Saxon, 281; local auton- 
omy, 282 et seqq.; England, 
289; Saxon, 291; France, 292 
el seqq., Prussia, 296, 296 
Local taxation, U.S., 296, et seqq. ; * 
England, 301-3; France, 

Prussia, 305, 306 ; reform of, 307 
ei seqq. 

Locke, J., 24 

Lodge, Short History of the Engli^ 
Colonics in America, 263 
London, government of, 292 
Ijords, House of, British, 155; 
powers of, 161 ; constitutional 
powers^, 1^1^^ 163^ 

Lords, House of, I^rusSian, 166 
Ijouisiana purchase, ^0, 246 
Low, Sidney, Governance of Eng- 
land, 179 

Lowell, A. L., on separation of 
powers, 145; on Sudss federal 
government, 237 ; Oovemmenta 
and Parties m ContineTstal 
Europe, IzO, 166, ^36; Gover/h 
meat of England, 185, 216, 328; 
Essays on Goverwnent, 1^ 

r 

Mackenzie, Jf S., Introducimi to 
Social Philosophy, 74,^81 " 

Madison, President, 195 ’’ 

Maine, Sir K., criticism of ^4^* 
tiuian School, 64, 86, 337 
Maitland, F. W., Political Tkeo^U 
in the Middle Ages, 65 
Mallock, W, H., The Limits of 
Pure Democracy, 337 ' ' ^ 
Malthus, R., 343 

Marbury, v. Madison, case of, ^ 
206 

l^^ar^all, Chief-Justice, 92^ on«^ 
implied powers, 240 
Marx, theory of origin of the 
stato, 43; doctrines of, ^1, 
369 

Massachusetts, .charter, ll3|^ 
249 ^ 
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Matriarch*! theory, 3S 
May, Sir T. Erskiue, Lord Fam- • 
trough, on origin of parties, 
315 

29 

Ma^Qwer Compact, 123 
M'Keohnie, on sovopeigiity, 59; 

on organic theory, 69, 02", 70 
l(pLezman, «L F., on matriarchal 
theory, 30 • 

Merriam, 'C, E., History of the 
^eory of Sovereignty since liotis- 
If , aea?v 229; History of American 
Potitical Theories, 341 
Mo:3iiico, 158 

Michel, Uldie de VJitat, 340 
Middle Ages, 24, 32 
Military and economic factors in 
evolutknigpf the 43 
Mil, J. S,».jPf»7»4tp7«a of Political 
Economy, in, 369; The Sub- 
jection of Women, 212 
Minorities, ropresentatioua cd, 
210 €t seq^, 

Mphh classihoation of siaioH, 1 14 
Mongredlen, A., History of the 
Free Tra^ Movement, 346 
Montdhquieii, •classificiaion of 
^ states, 113; on separation of 
powcr8j^l37. 

Moore, H?, The Commonwealth of 
Australia, 241 ^ * 

Morris, Qouvemeiir, on Constit- 
uent Assembly, 148 
Morrison, J. L., British Suprem- 
acy and Oaiuidian Self Govern- 
weiO, 268 

Municipal oohtrol, 384-5 
Munro, W. B., The Government of 
American Cities, 288; The 
Oovemmeni of the United States, 
320 

Napoleon, 19, 112, 121 • 

Nacnythf G„ Social Progress arid 
the Darwinian Theory, 349 
Nation, disnn^dshed from state, 
society,^ ^'^overameni, 16 

Nations, League of, v. League of 
Nations 


National conToution, for nomiiui- 
tion of U.S, liVesident, 322 
Nature, state of, 21, 27 ; law of, 89 
Katare of executive, legUlativo 
and judicial power, 136 
Navigation nets, 250, 251; rorieal 
of, 344 

Netherlands, 167, 181 
Neutral eonmieree, 90 
New England Federation, 230 
New South Wales, 219 
Now York City, government of, 
288 

New Yoik, State, Constitution of* 
28C ' 

New' Zealand, 219, 383 
Nomination v. Direct Nominatieii 
Nordhol!, C., The Curnmunihtxc 
Societies of the United States, 
362 

Norman (’onqiieat, 181 
Norway, 167, 226 

Ochlocracy, 111 
Octroi, 303, 306 

OdgerH, Dr. W., on ai'eas of 
local government in Engliwid, 
282, 303 

Ogg, F. A., The Governments of 
Europe, 189 

Ohio, consfitution of. 128 
Open, and closed, primaries, 325 
Orange Free State, 262 
Oregon Blue Book, 172 
OiYigon systcmi of direct legisla- 
lion, 171 et fcqq.; systfim of 
taxation, 307 

Organic theory of the Stale, 74; 

crilicisin, 76 
Oriental despots, 56 
Orimns of state, 20; divine origin 
of state, 31 tt seqq. 

Ostrogoreki, JJemoeracy and the 
Organization of Political Parties, 

• 328 

Ottoman Empire, indeixmdenco 
and intc^mty guaranteed (1866), 
90 ; V. also Turkey • 

Paine, T., on heredila^ principle, 
165 , • 
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Papaoy, lelation to Holy Komasi 
Empire, 87 
Paris, treaty of, 90 
Parish, England, 291 
Parliament, British ; sovereignty 
of, 52, 58 ; supremacy of, 203 
Parliament Act of 1011, 164 
Parliamentary government, dis- 
tinguished, 115, 184 et aeqq. 
Parties, political, organization of 
in U.8., 316 et segq.; in Great 
Britain, 327 et seqq, ; 331 et seqq . ; 
Franco, 329; Germany, 329, 331 
Party government, 311 et seqq.\ 
Goldwin Smith on, 312; origins 
in England, 314; origins in IJ.S., 
316; continental Europe, 329 
et seqq. 

Patriaxcha^ 32 
I’atriarchal theory, 38 
Paulsen, Immanuel Kant. 30 
Payne, E. J., History of European 
Colonies f 258 

Peace conferences, Hague, 98 
et seqq. 

Peace Treaty of 1919, 382 
Peerage, of united Kingdom, 150 ; 

Irish, 156; Scotch, 156 
Pensions, old ago, 380 et seqq. 
Personality of the §tato, 77 ; 
criticism, 81 

Philippines, cession of, 245; 

government of, 271 
Plantation covenant of New 
Haven, 29, 123 
Plato, 23 ; cycle theory, 42 
Plebiscite, 108 

Plenary conference at Paris (1919), 
101 

Poland, 17 

Poles, liberation of, 71 
Political evolution, some general 
features of, 44 

Political science, definition of, 3;., 
scope of, 4, 6; relation to* 
history, 6, 7; relation to poUti- 
oal economy, 8; relation to 
t oonstitutionU law, u; its essen- 
tial attrilgites, 11 

^ Political sovereignty, criticism of 
Varioiuvtheories, H et seqq. 


Pollock, Sir F., on development of 
^ law. 06 

Polybius, on separation of powers, 
137 

Poore, Charters and Constitulions, 
122 

Populist party, the, 319 ■ 

Porto Rico, 270 

Portugal, colonial expansion ol, 
247 % 

Prefect, 293 

President, France, 182, 184 
President, U.S., 181; term of 
office, 183 

Presidential government, 184 et 
seqq . ; in Italy, 189 
Primary, 321; primary law, 325 
et seqq. 

Progressive party, the^’ 319 
Property tax, 296 ef seqq. 
Proportional Representation, 218, 
219 

Protection, theory of, 307 cf seqq . ; 
modern protective tariffs, 371, 
372 

Protective tariffs, modem, 371, 372 
Proudhon, 355 * ^ 

Prussia, ^inistea, 188; local 
government in, 296; significant* 
references to,fl21, 127Mjf30, 180, 
185, 230, 278, 295, 305 
Puritan colonies, 7, 18, 122 

Quebec Act, 255 v. 

Radicalism, 363 

Railroad Ijcgislation, 372 sd seqq . ; 

rates, 376^ ; commissions, 379 
Ransomo, C., Hise of Gonstitn- 
tional (Jovernmentf 187 , 

Recall, 172 et seqq. 

Reconstruction of Europe (1919), 
17, 44 

Referendum, 166 e/ seqq. 

Reform acts; Act of M32, 214; 

Act of 1867, 214 
Reformation, 88 

Roichbtag, former partl^in, 331 
Relation of the oourts to the 
executive and to the JegisSatuie, 
201 
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Belation of political science ^ 
other sciences, 6; states to one 
another, 83 €t seqg, 
Bepresentation of the People Act, 
214, 219 

Keptesentative colonies, 261 
Kepiiblicans, 317, 318 
llesponsiblo govemmonl, distiU' 

* guished,till^; in llrilibh colonies, 
256 i 

Revolution, Amcrioan, 252 et seqq. 
Ricardo, D., 343 
JRighUt of Man, The, 155 
Rights of Man, I’rcnch decUra- 
^ion of, 69 

Ritchie, D. G., on sovereignty. 
59, 62 i on liberty, 68; Darv'in 
and Hegel, 23; Natural Rights, 
89; Principles of State Inhr^ 
ference, 59 

Rogers, Sir F., on colonial policy. 
268 

Roman Empire, 44, 85, 87. 246, 
303 

Roman law, 23 
Romo, fa,m of, 18 

Ro§ 8, G. W., 77»e Senate of Canada, 

,162 • • 

Rousseau, J. J., 24, 68; classidoa* 
tionitf Btatesf 113 
Russia, significant rt'fcu-nccH to, 
44, 62. 120 • 

Russo-Sapanese M'ar, 98 
• 

Salisbury, Lord, on international 
law, 94 
Samoa, 97 

Sch&fflo, A., on organic theory, 
80 ct seqq . ; criticism of organic 
theory, 81, 82 

School district, England, 290 
iSohouler, History of the United 
Stales, 371 

Secession, 228 • * 

SeoretlW of State, U.S., 191 
Seeley, 6. 71 
SeiKDobes, Polilical Hiatory of 
Eumpe, 232 * 

Self-government, granted to Brit- 
ish colonies, 255, 261 et seqq.; 
local in England, 289 et seqq. 


Seligmau, Esmi^on Taxation, 299 
Senate, C^mula, 158; Italy, 158; 
Cuba, 158; Braail, 159; Aiik- 
tralia, 158; Belgium, 158; 
Frt'nch, 159; powers of C.S,, 
162: powers of Canadian, 162; 
relation to cabinet in France, 

187 

Scjwratio}\ of powers, in AineTiea, 
139; m MasaticlmsetU consti- 
tution, 139; in feiloral (\mstitn- 
tion of IJ.S., 139, 142; in France, 
140; in existing goveninients, 

141 ; analyzed by Bagehot, 
141; absent in French gt»vein- 
ment. 142; abHoiit. in Italian 
government, 142; criticism of, 

144 ; proceiluro, 148 ct seqq. 
Sherman Act, the, .375 
Sidgw'ick, IT., Khments of }*ohtjcs, 

60; VeveUyjmcnt of ICaroj^an 
PoUty,224; Prmcipleuof Pohttcal 
Economy^ 342 

Sinionet, Traite tUm^vUtire du 
lyroii PuhUc, 161, 207, 294 
Smith, Adam, .343, 3(58 
Smith, Goldwin, cm direct legis- 
hUion, 167; on I’.S. ('onatitu- 
tion, 228 ; on parlv government, 
312 . 

Social cont raet, 20 rt seqq. 

Social Democrats, the (ierrann, 
357 cl seqq. 

Sociali.sin, 350 et seqq . ; programme 
of, 3.3't ; in Germany, 357 ft seqq . ; 
France, 361 ; ICngland, 362 ; U S., 
,362 

Socialist paitios in the U.S., 319, 
362 

Socialistic tluiory, 35<') 

Society, distinguished from state, 
government, and nation, 15 cf 
seqq. 

Sociology defined, 11 
South Africa, 219, 2(32, 264 
South and Ontral America, repub^ 
lies of 182, 202, 221 
Southenv Confederacy, 224 t 
Sovereignty, 48 etMsqq.; I|xation 
of, 62 et seqq . ; in British Empire, ^ 
62, 63; in U.S., 6^ in 
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54 ; 58 ; dual or divided, 

63 ; m federal government, 227 ; 
criticism of doctrine of, 54 ; 
in existing governments, loca- 
tion of, 52 

Spain, colonial system of, 240, 
248; rtgnificant references to, 
96, 166, 247 
Sparta, kings of, 177 
Special executive departments, due 
to the exigencies of war, 192 
Spencer, H., origin of govern- 
ment, 33; an organic theory, 
77 et seqq, ; on scope of govern- 
ment, 346; criticism of organic 
theory, 81, 82; Principles of 
Sociology » 77 ; The Man versus 
the State, 12 
Spoils System, 196 
Standing committees, in U.S. 

House of Representatives, 160 
State, analysis of, 11, 12; defini- 
^ tion of, 16; distinguished from 
society, government, and na- 
tion, 15 ei seqq.; ideal, 18; 
origin of, 21 et seqqr, of nature, 
21, 27; divine origin of, 31; 
external aspect of, 83 et aeqq,; 
organic theviry of, 74; form of, 
108 et seqq.; Aristotle’^. classifi- 
cation, 108 ct seqq.; table of 
classification, 117; despotic, 116; 
democratic, 116; modern func- 
tions of, 366 et seqq.; and a 
common faith, the, 17; insur- 
ance, 380 

Stephen, Sir James, on sovereignty, 
66 

Stephens, Morse, The French Revo- 
lution, 177 

Story, on legislative power, 136 
Suffrage, 209 et seqq, ; British, 209 ; 
in Revolutionary France, 212; 
French, 211 ; (German, 211 ; U.S.» 
211 ; woman, 212-16; negro, 213 
Survival of the fittest, 346 
Sweden, 167, 226 . 

Skvitzorland, constitution of, 129; 
direct legisbtion in, 168, 169; 
courts in, 200; history of its 
„ fe^eratioi|i223 ; as a confederacy. 


^ 228 ; federal powers m, 236, 237 ; 
significant reforenedi' to,,, 129, 
167, 162, 166, 177, 206^23, 
228, 237, 276 
Syndicalism, 373 

Tarde, G., Les Transformatitma du 
Droit, 41 

Tariff, British colonial, P63 ei seqq, 
insular tariff question, 272 
Tasmania, system of voting in, 219 
Tasw'cU-I^ngmead, Constitutional 
History, 161 

Taussig, Tariff History of the 
Vnited States, 371 ^ 

Taxation, v. Local Taxation, 
Property Tax, etc. 

Theory of divine origin, the, 31; 
of force, the, 32; of political 
sovereignty, 68; criticism, 61, 
64; of protection to industry, 
308 ; of the social contract, 20 
Tories, 316 

Town meeting, 169, 283 et seqq. 
Towns, govenimcnt of, v. City 
Township, U.S., 283 et seqq. 
Toynbee's Industrial fievolutlion, 
343 • 

Trajan, 87 

Treatise on Goventnent, 2% 

T'reaty of Washington, 91 
Trevelyan, <0., The American 
Revolution, 252 
Tnist legislation, 372 ei seqq, 
Turkey, 120 

Unicameral legislatures, I^eoky on, 
153 

Unit Rule, 322 

Unitary government, distin- 
guished, 115 

United States, federal powers in,, 
233, 234; dependencies, 270; 
I lecal government in, 277 ; local 
taxation in, 296 el seqq. ;*bignilf- 
cant references to, fS, 63, 72, 
126, 169, 182, 187, 190, 193, 200, 
201, 213, 228, 276, 277, 278, 
279, 282, ?:46, 362, 380 
Upper houses of lei^atures, 154 
et seqq. 



INDEX 


397 


trtpwkfc, treaty of, 90 ^ 

ViU^tiTe, £Um€nis rf<! Droit 
OingUtutionnei Francis, 207 
Vinogradoff, P., Common Sen/te in 

£ftp, 200 

Von Haller, Restoration of Poltiical 
Science, 35 
*Voto, v. S^rage 

Wages, ^ron I^aw of, 352 
Walker, on Jus Centhnn, 86 
Walpole’s History of EngUmd, 347 
Wasliington, treaty of, 91 
A\febb, S. and B., History of 7'radc- 
Vnimism, 362 

Woitling’a Die WtU wic sic ist und 
sein soil, 358 


Westphalia, Peace of, 86 
Westphalia, Treaty of, 90, 223 
Whigs, British, 316; U.S., 318 
Willoughby, W. W., 7'Ar Xaturc 
of the Suite, 6, 24, 81, 109; 
Supreme Court of the V.S,, 
205 

Wilson, AV’.. on nature of law, 68; 
on cvcle of govenimcnt, 110; 
2'hc dilute, 14, 58, 110; ConyreS’ 
sional Ootx'ernmcnt, 131 
Wollntimocraft, Mary, Vindication 
of the Rights of IVomt u. 212 
AVoman SulTnigo, v. SulTrage 
AV<Mjlsey, T., (lofinitiixn of eonsti- 
lution, 14, IIH 

AVritton and unwritten oon*»titU' 
tions, 124 



PftlNiKD \'i tiS.KAT IJRirMV HY 
UicjiAi^u Cj.ay iS. LiMnux:^ 

MU NO AY, slJl'iOLK. 



BOOKS ON POLITICS 


THE MAKINti OF MFODERN ENbLAND." U> 

Gilbert Slayer, M.A., D.Sc. Crown 8vu. ys . 6.4 not. 

^ There & certainly no better teHt-biX>k of general sddal davelopcnent in modern 
En^and," saya Tke SfancktsUr Cu<trdutn^ arid according to 7'4r Ktvuu>t 

[K>|k It a briliimit introduction to the «tudy of our mudeni problem^." 

Tkg Ndtien in a recent reriew «iy* :— ** A volume winch potitidhns and mortal u'^rkeis 
fihould keep among their be^i reference books." 

DEMOpffATIG IDEALS AND REALITY. A Study iu 

the Politics of Reconslruclion By Sir 11. J. Mackinoku, M, P. 
Crown Svo. Maps and PUns. ’ js . 6t/. net. 

/'.’fr/irru.— **lSHr H. Jf. Mackindei bns exercised to the full his abiUiv to Ac' die 
broad issues of hutory in teiins of ge<'iiT.tphi* Al influenies, and he has preiurced a fr^h 
.andRiimuialmg copuneutnry on the vior'd iif iK)litich«»f iocL«\ ” 

DEMOCRACY AND THE BRITISH EMPIRE. Ify 

Y, J. C. IIearnsiiaw, M.A., LL.p., Prufesarrr of Histoiy, U^iver^ity 
- of London,' Kini^'s College. Extra Crown 8 vo. 7 j. 6r4 net. 

A deeply intercmn^ stvidy of the problems ad\u.h a demon afy has i<> 
face when it is governing distant cuuntfies and liacl.ward peoples. . i'io}c<u»or’ 
HeatBDtthaw is, nevertheles.s, full of confidence for oui ovi'n Inijiedal futiii»*. . . >’'He 
shoMrs a suteness of touch aud a lucidity of eapresMou which ought to tomtiiend the 
lectures to a large iiurnheT of readeis. ’ 

THE NATION AND THE EMPIRE. A Collertion of 

55pceche.s and Ad(^s.scs, with an Introdiictum. By Ia>ki> Mii.Muk, 
• G.C.B., G.C.M.O. Demy 8vo. lor. 6<4 net. 

THE BRITISH COftlMONWEALTft. Hy Lord Milni.k, 

0.<iR.^.G.CM.Cf Dewy 8 VO. Paj-Kir, 9 /. net. 

NATURE IN POLITICS. An Introduclion 

10 tJhe St^y of the Psychology of Puliiics. By (ikAiiAM Wai.i as, 
Thii^Edi^on^ with a new Preface, Crown Svu. I 2 j. net. 

f* r, * "’i'j " 

NEW WdgLDS FOR OLD. A Plain Account of Modern 

Socialism, H. G. 'Weli.s. Crown 8vo. 6s. net. Kcaj>. 8vo. 

^ 2 s . neti^ 

SpGI4LISlit A Critical .^nalysis. By O. D. Skeltojt, 

PhuD. Demy Svo. 9.0 net. 

SYNDICALISM^ A*Critical Examinaiion: By J. Rajmsai^ 

MACDONALOiikiM.P. CrwvnSvo, ir. net. 

CONSfltBifi « XO.^m 10-12 hcange St. LOBdoa, W.(f 2 











